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Foreword



The UNI World Executive Board November 2003 meeting addressed the theme of corporate governance and social responsibility. The Board agreed to publish this report, which examines the continuing fall out that we have seen from the explosion in the incidence of corrupt business practices in recent times.

Despite the public demand for change and for measures to tame delinquent CEOs and companies, the wave of cases of corruption continues to roll over investors, consumers and employees. In 2004 Parmalat, Adecco, Conrad Black and foreign exchange dealers in Wall Street illustrate that there is a long way to go to clean up the corporate yard.

UNI is active with the Global Unions to develop improved structures for corporate governance, to stimulate shareholder activism in the direction of ethical practices and to ensure that the voice of working people is heard.

UNI will now seek to implement the action plan contained in the report in our push for improved corporate governance around the world.

Philip J. Jennings
UNI General Secretary




1. What sort of challenges?

The CG crisis takes unions closer into corporate power issues than ever before. It also sharpens ongoing CSR opportunities. It makes possible: 

· influential linkages between shareholders and other stakeholders – primarily workers and their unions.

· widening the agenda of workers' participation in management and the scope of collective agreements and especially international agreements. 

· taking the unions' public voice on environmental and broad social issues closer to the doors of corporate power. 


Ethics links CG and CSR agendas: The CG agenda and the ongoing CSR agenda have been linked especially by the issue of ethics. Companies and governments overwhelmingly want the public both to believe in the ethical corporation and at the same time do not want to provide new legal backing for tighter ethical behaviour. They want to limit the CG agenda to a minimum necessary for 'risk management'. But the ethics genie is out of the bottle and its operational principles are proving difficult to control.

Another big change is that workers and citizens as stakeholders can now be involved directly with powerful corporations. Traditional global standards (ILO/OECD) are mainly administered through governments: their exercise is remote and complex.

Five categories of issues, and three principles. Issues can be looked at in five groups. 

1. ethics and basic human and social rights, ethics being rooted in honourable and honest business practice. 
2. environmental issues, made up of a mixture of public standards (Kyoto greenhouse gas accords) and specific direct and indirect damage assessments.
3. community and social group protection from over-development and exploitation, often connected to environmental concerns.
4. social responsibility in employment – fair labour relations, a mix of minimum labour standards and best practise, job security, equal treatment in labour markets and level playing-fields for economic competition.
5. fair shares of wealth creation (at local, society and global levels), and economic proof of the socially responsible corporation being both good business and good for society.


Three essential democratic principles are operating: accountability, transparency and, in jargon, 'sustainability', which really means that political change achieves a good shelf-life. 

Three streams of action: Three organised streams of action can be traced: 

1. shareholders and savers whose money has been debased by the scandals and general economic collapse of growth and profits 
2. citizens exercising what Americans call 'social choice' campaigning through an extraordinary range of NGOs in most countries
3. in social, labour and basic human rights areas, of course, trade unions, especially at international levels, drawn into new priorities by globalisation. Political parties seem to have followed rather than led these civil society developments.

2. Issues & actions - the CG crisis widens the CSR agenda 

This brief review of events in the general CG crisis aims to remind readers about the issues behind the headlines – as well as some headlines.

· Executive Power. Bernie Ebbers, World-Com Chief Executive and Chairman opened a telephone board meeting involving directors in three US cities, lasting 35 minutes, and called at 2 hours notice, with no written materials and only a brief presentation, to win unanimous approval for a takeover bid for Intermedia Communications, a web hosting company, worth 6 billion dollars including its debts. Not long after WorldCom filed for the world's biggest ever bankruptcy. WorldCom's routine behaviour is under complex fraud investigation. But on the exercise of amazing power, was there enough information to make this kind of decision? Although he was part of allowing it to happen, a board member commented 'God himself could not have made such a decision in a whole day'. (Financial Times 24.6.03)

Enron's collapse was caused partly by off balance sheet special financial vehicles, or 'special purpose entities'. These were a myriad in number. Its board of directors had authorised the chief financial officer to run all and any necessary off balance sheet partnerships rather than bothering them with reports and decisions.

Meanwhile, AT&T are involved in court action against MCI – the new name for World-Com, now under legal supervision, over claims that MCI has rerouted communications traffic through Canada to avoid paying service charges to AT&T in the USA. Not a pretty picture.

· Fund Management. This has its own economic dynamic and global reach. It is at the heart of CG issues: but the problem here is that they are amongst the most globally integrated businesses. They used to be specialised companies relatively separate from other financial services sectors. A London based research group this year – Sector Analysis – showed that US fund managers are the only truly cross national organisations in Europe, and from the survey of 500 fund management users found the top US firms were ranked best throughout Europe. The European Union wants to open up Europe's financial markets, and while FMs would be subject to EU and national laws, it looks like inviting a Trojan horse in for a good feed. 

· Political Power. Three quarters of US Congressmen (and women) took political donations for their campaigns from Enron. Enron was 7th biggest US company, and its corporate aim was to be world's biggest company!

· Greedy Bastards. Fat-cat pay levels, rewards-for-failure, remuneration contracts legally binding for directors and Chief Executive Officers which cannot be changed by shareholders, even if they knew about them, bizarre payments – the private school fees of Lloyds UK Bank chief's son – and massive pensions unrelated to contributions – or cost accountancy – have shown up unregulated power in pursuit of sheer greed. But the shareholder revolts have claimed some scalps, giving some force to the view that 'naming and shaming' can work. On the other hand, lots of commentators say the anger will fizzle out once stock markets improve and important shareholders are recovering their money.

· The USA. The term 'fat cat' is maybe too modest by current standards. US commentators talk about 'centimillionaires' nowadays. You need to be one to get into the amazing world of hedge funds and derivatives.


It needs to be remembered that most salaried Chief Executive Officers and working directors and non executive directors (NEDs) have several sources of income: high basic salary, access to fees for special work, share options, severance and retention bonuses, pensions, often free of contributions and unregulated by pension fund rules. Plus fixed-term contracts which mean that if they are fired before contract termination, they get the rest of the pay. Even these contract run–ons are enhanced into special so-called "golden parachutes' sometimes. 

The new element since the collapse of stock markets in the past years has been rewards for failure: that is, bonuses for personal performance unrelated to share values or company worth. Pay rises for doing worse than the previous year are now common.

The top pay scandal maybe goes to the full time employee of the New York Stock Exchange Chairman Dick Grasso, who drew on a total lump sum payment of $139million in accumulated remuneration rights in August 2003 while still working and getting his chairman's contract renewed until 2007. He wanted the accrued bonuses, pension and other stored benefits to do some personal investing. Nice to draw your work savings while you are still working ! His salary base is $10million a year. Last year, Grasso chaired a board involved in seven scandals as NYSE special directors got their firms to draw fees for work not needed in NYSE transactions. On the NYSE board too were previously Martha Stewart of the ImClone drug company scandal over insider trading. The recent resignation from the NYSE board of Sandy Weill of Citigroup Bank was triggered by his alleged role in Wall Street sleaze, now under legal investigation. Grasso has since kindly offered to give back some $45m after NYSE pressure, and on 17.09.03 resigned. 

Two Citigroup chiefs, taking over from retiring Sandy Weill, were given restricted stock of over $414m each. Citigroup is the world's biggest financial services group. Mr Prince owns already about $48m of Citigroup shares, and Mr Willumstadt owns $66m. They are new chief executive officer and chief operator officers of Citigroup.

Top victim of a revolt by stakeholders' is so far US airline chief Don Carty of American Airlines, the world's biggest airline carrier. He was brought down by US airline unions who sit on the board. Previously they had vetoed and ousted other AA executives. Don Carty had negotiated $1.8 billion workforce pay cuts to save the company from filing for bankruptcy, but kept quiet about a sweeping new executive pay plan including retention bonuses and a $441 million payment to protect executive pensions in the event of bankruptcy. When the news leaked out, he was forced to resign. Unions said they would suspend agreement to their members' pay cuts unless he went.

US shareholder revolts, with resolutions passed about executive pay packages, none of them legally binding under US law, were part of WorldCom's fall. Bernie Ebbers' plunder involved fellow directors making him personal loans totalling $400m to pay off debts on personal investments in thousands of acres of property, timber holdings and a yacht building business. Similar shareholder action arose over the retirement of General Electric's Jack Welch, at IBM over stock options for executives not being funded (that is, taken out of profits and not put into payroll costs); and also at Tyco, United Technologies, Hewlett Packard, Alcoa, Union Pacific, Raytheon and Delta Airlines.

US chief executives, working directors and NEDs do very well for their work: average severance payments for the top 500 US public companies in 2001-2 were $41 million, according to Standard and Poor, the top credit-rating agency. The median compensation of US executives is $7m annually. Top US financier – the US's wealthiest man – Warren Buffett says there has been 'more misdirected executive compensation in the past five years than in the past century'.

· The UK median executive package is worth ₤2 million. This is 100 times the state minimum wage of ₤4.20 per hour (Mercers pay surveys). UK top 'pay' is very well researched, and shareholder interests easier to organise partly because 20% of stock on the London Stock Exchange is managed by firms in the Association of British Insurers (ABI), and another huge tranche by the pension fund industry is organised in the National Association of Pensions Funds (NAPF) with a lot of research and monitoring done by the Pensions Industry Research Council (PIRC). Some previously state-owned industries have their own fund management firms: Postel for BT owns 2% of the stock market, and British Telecoms fund management arm, Hermes, is a major public campaigner on corporate governance issues. 

UK shareholder revolts on executive pay are up and running, and power issues remain similar to the USA. In the largest 98 UK quoted companies in Yr 2001 there were a mere 392 directors sitting on each other's remuneration committees: a tiny, elite club looking after their own interests! Last year CEO pay in the FTSE100 rose 24%. Shares fell 23% and ordinary workers' pay rose 3%. I in 5 UK directors are still on two year contracts, whereas the new 'code' norm is 12 months. The UK TUC has proposed just 3 months. Directors' pay can be looked at in lots of ways. In Year 2002, 136 directors of UK public companies were paid over ₤1m, and in the City of London it is reckoned there are "thousands more" on over ₤1 million. Public opinion does not trust chief executives: a MORI opinion poll has recently shown 8 out of 10 UK citizens do not trust what CEOs say about their companies (FT30.6.03, MORI Poll).

UK companies with shareholder actions have been widespread, affecting the following top brand companies: Cadbury Schweppes, Rolls Royce, Invensys (engineering conglomerate) Equitable Life (collapsed pension promises), Royal Sun Alliance Insurance plc (loyalty bonuses for bosses), Prudential Assurance on its investment fund arm M&G, Reed Elsevier (Netherlands and UK), Marks and Spencers, Barclays Bank (1/3rd vote against CEO's ₤1.7 million package), and Shell Oil plc where a big share collapse won a big pay increase for executives. Marconi's collapse with huge CEO rewards was a low point. Hilton hotel and casino group faced a third shareholder revolt over a ₤1.45 salary boost to compensate the CEO in case of a takeover: it was called a "liquidation compensation premium". 

But the prize goes to GlaxoSmithKline, where UK union Amicus led the revolt. High profile chief executive Garnier was rewarded for heading up a merger of pharmaceuticals leaders Glaxo of the UK and SmithKline, which had reduced share values by 35% since the merger. His reward was a ₤22million package to protect him if he was fired after the merger. A majority of shareholders voted against this package. Meanwhile Garnier's salary was ₤9.1 m, and his pension and his wife's pension were enhanced by three years above their actual ages. Organising the revolt for shareholders were the ABI and NAPF, the two biggest groups of stock managers in the UK. That's some revolt.

Second prize goes to HSBC, Britain's biggest bank group, merged some time ago with Hong Kong Bank. Taking over a US company and putting its chief executive, Will Aldinger 3rd, on the board, he was given a new position on the HSBC board, a package of $58 million over three years was agreed to protect the HSBC investment. He therefore became the highest paid HSBC director. He had built a rich US empire on household loans for low income, desperate people. Here one in five shareholders voted to reject the package. Aldinger found time and effort to negotiate free dental care for himself and his wife even if he were to be fired before his contract expires.

PIRC on pay says half of FTSE100 companies recorded votes 15% or more against remuneration packages in 2002.

· France has seen major bank collapses. Air France is in serious ongoing trouble, but perhaps the major CG scandal has been Vivendi, where high profile CEO JP Messier led this former media company to be a global conglomerate until its collapse. Messier was ousted by a campaign by Claude Bebear, founder of insurance group AXA. Messier claims that he is entitled to 20.5m Euro as a golden parachute, with court cases outstanding including in New York from US shareholders. Meanwhile Alstom, the engineering and energy conglomerate, is also in deep trouble, and has seen CEO Pierre Bilger hand back €4.1m bonus after heading up the merger of French Alcatel and UK GEC, and taking over Swedish energy interests. A gesture against rewards for failure.

French scandals started when former Elf Aquitaine chief Phillipe Jaffre (now finance director at Alstom!) was believed to have made €30.5m from share options when Elf was taken over by TotalFina.

It's not just pay at the top that's being challenged: French EDF (Electricite de France) chief Francois Roussely faced government pressure in July 2003 for 'reckless' overseas investments with taxpayers' money, but EdF remains profitable. France Telecom has been under similar pressures about overseas acquisitions, but has massive debts.

· Germany is experiencing shareholder revolts especially in its banking sector. Only 8 public quoted companies on the DAX (stock exchange) have agreed to disclose detailed compensation payments to chiefs and directors. VW, Man and TUI (tourism corporation) have refused to give up board secrecy. 10 of the top 30 banks in Germany have experienced shareholder anger at board pay packages, mainly because of severe profit declines. Commerzbank in May 2003 suffered its first loss in 130 years, but increased its chairman's bonus from €1.225m to €1,345m. Modest by US and UK standards, of course.

· Women on the boards? Meanwhile, the European board of director scene has been attacked for its lack of equal opportunities. Only 5.8% of European directors are women, according to UK EIRIS ethical researchers, and over half of boards have no women members. The UK is average, Scandinavia better and Italy and the Mediterranean countries worse than average.

· Shareholder activism? A survey by UK PIRC (see above) ( Economist 3.5.03) showed that only a third of shareholders voted at AGMs in 1994. Last year the level was 55%, but only 0.5% of quoted companies had experienced opposition above 20% of votes on motions at AGMs in 1997. 

· Fraud. A US court – Oklahoma – has finally started to hear an $11billion fraud case against Bernie Ebbers. Enron used the so called "tax book gap' method to make bucket-loads of wealth. The US Congress Enron report – 2,700 pages - detailed how between 1996 and 99, through tax shelters, many of them abroad, it reported to the tax authorities that it had no taxable income while it told investors that it made $2.3billion book profits. These accounting gymnastics were not necessarily illegal either! US firms can still choose to declare reported profit from either global income, American income or a mixture of both.

Arthur Anderson, one of the world's oldest and biggest accountancy firms collapsed as a result of its 'auditing' clearance for these practises.

More than a third of companies are hit by fraud, according to world chief executive officers in a survey by PwC (FT 7.7.03). Financial services companies were the worst hit. One in six banks had uncovered money laundering in the past two years. Big firms employing over 1000 workers are worse hit: half of them had suffered fraud in the past two years. Average losses -$2.2 million, including lots of very small firms, were probably "the tip of the iceberg". Half of respondents said share prices had suffered, employee morale fallen and branded products had been tarnished by fraud. Many firms don't act on fraud for fear of publicity. Police in the US and UK feel 'overwhelmed' by fraud cases.....

· Money Laundering & Bribery. Two major streams of business exist, one best thought about as an industry, the other as a major business tool especially in contracting industries and overseas contracting. The European Commission has endorsed guidelines on company reporting produced by Global Reporting Initiative, the NGO. The OECD has drawn up a Convention against Bribery, which requires the 35 member countries to create laws criminalising bribery.

The oil industry is the worst bribery and scams offender, with a major US investigation involving ExxonMobil, and French bank Credit Agricole, about the handling of legitimate payments from BP Shell and others for oil deals in Kazakstan. Swiss authorities are leading this push. Mobil, now part of Exxon, paid a $51m "success fee" to a government adviser. The Economist magazine (10.5.03) reported that US anti corruption law – the Foreign Corruption Practices Act 1977 - is being skirted by law firms based in London. Meanwhile OECD is trying to draw up a standard for an internationally coherent ban on bribery. UK law rules out so-called "speed money" – facilitating payments – for incentivising deals, but US law permits them. Most corporate ethics codes set limits on personal gifts to employees and for clients, but little credibility is attached to such visible and recorded transactions.

In the UK, the Financial Services Authority has powers to fine money laundering banks, and has taken action recently against Northern Bank in N Ireland, owned by Australia Bank, for failing to verify account addresses for around one third of its customers and was fined ₤1.25m. The Royal Bank of Scotland was similarly fined. But the UK's FSA (Financial Services Authority) has backed-off rules for checking existing customers: only new ones need validating.

But regulatory authorities are "swamped" by the sheer scale of laundering cases, according to a UK government report from KPMG, the world accounts/consultancy group into the effectiveness of the SAR system – Suspicious Activity Reporting – which was prompted by 9/11 and the consequent anti-terrorist drive.

Up to 20% of the value of public projects in Africa is being syphoned off because of bribery to dollar accounts in Switzerland according to specialist consultancy Transparency International UK. This group say the money is taken from the contract price producing downgrading of the goods and services supplied.

There is now regulatory competition about bribes. US authorities claim US firms are losing out on too many contracts overseas because of greater bribery by other countries. On the other hand the latest bribery index produced by Transparency International rates the US high on the global ranking, below Italy and Japan, but above France, Spain, Germany and the Netherlands. Switzerland, Sweden and Australia have a less than one-in-five propensity to bribe, whereas the US ranks middle scale globally at one-in-two deals. Dominant sectors are public works, arms and defence, oil and gas, real estate and telecomms. These rankings concern perceptions of the bribery of public officials in overseas contracts.

The World Bank recognises that bribery is the single greatest obstacle to economic and social development.

· Incompetence & Lost Votes. Unilever in July 2003 solved the mystery of tens of thousands of lost votes after a US proxy voting agency admitted filling in proxy forms wrongly for Barclays Global Investors who had contracted their proxy votes out. Unilever discovered that 3 major institutional investors therefore failed to exercise their votes.


The lost shareholder votes – 'Millions of votes go missing' - scandal came from a UK Parliament enquiry (Guardian 2.7.03). Evidence from NAPF and IMA (see above for investment management associations) to the Select Committee showed that an institution voting many millions of shares could have all its votes disqualified if the company registrar found mistakes in only two votes. There is no way in the UK to check votes have been counted....

A widely canvassed solution is electronic voting. A UK fund manager called Brewin Dolphin has introduced a free online service for its 100,000 customers who invest ₤14 billion so that they can vote directly on issues. The software comes from a proxy voting firm called Crest. But only 4 out of 10 of the London FTSE firms have adopted Crest for their proxy voting so far! Pension funds could be urged to adopt electronic voting.

3. The regulatory stories 

By the end of 2002, 22 countries had adopted new codes of corporate governance, say consultants Davis Global Advisers. Even Switzerland has issued a new code on transparency and pay and cross-shareholding. 

Sarbanes Oxley (SOX) – Bush's America after Enron: The US Sarbanes Oxley Corporate Reform Act (known as SOX) passed in 2002. It imposed duties on CEOs and Finance Officers to sign all financial statements, with criminal penalties for any ensuing frauds. There is a new regulatory authority for auditing firms, and limits on non-audit work by these firms. SOX requires companies to report if they have an ethical code, and why they set it aside when they do. It gives some protection to whistle blowers. 

Resurrected WorldCom – now MCI – gets a massive 'code' and sets standards: WorldCom – now called MCI – has been given a new corporate governance code by the legal officer appointed in the US to supervise the world's biggest ever bankruptcy. There are 12 themes and 78 recommendations, including the Sarbanes Oxley legal changes and other US advisory codes. The 12 themes will serve as a "clean up your act" guide. 

MCI was the US' second largest telecoms company. Its collapse after accounting fraud led to a SEC (Securities Exchange Council) fine, less than half of it to be passed on to shareholders, of $2.25b. Investors reckon to have lost $200bn. It filed for bankruptcy under Chapter 11 insolvency law with $41b debt.

They are, as reported by the London Financial Times (27.8.03) to:

1. Establish a governance constitution only changeable by shareholders
2. Set up an electronic "town hall' for communicating with shareholders (fund managers) and circulating resolutions for meetings
3. Shareholders to nominate non executive directors and one to retire each year
4. All board members to be fully independent (except CEO) and to use a quarter of their fees to buy share options
5. A new non executive chairman should review CEO and board performance
6. The CEO must not sit on audit, governance compensation or risk management committees of the board
7. Directors and auditors to be limited to 10 years service
8. A $15million ceiling on directors' compensation without shareholder approval
9. No stock options awards for the first five years' service, and all options to be fully funded
10. Tighter internal audits and a dividend target of 25% of net income or more
11. Stronger legal services and employee training in ethics, disclosure and accounting
12. Limits to be set on takeover defences.


Note the items on training, resources and takeovers – the latter not sympathetic to employee interests, but proof that the issue is on the CG agenda.

The UK's modest legal change: Last year the UK Government amended the Companies Act to require quoted companies to disclose full details of executive pay contracts and allow shareholders an advisory vote. This requires attending a shareholder meeting and reading but not copying the report a short time before the meeting. The rule applies only to listed FTSE companies. There are also lots of voluntary/soft code reports on CG and financial services.

What is Europe doing? The European Union, through the Brussels Commission, has connected CG issues directly into the established agenda of CSR. This was launched in a Green paper in July 2001. The Lisbon Summit (2000) appealed to corporations to interact with stakeholders – employees, shareholders, investors, consumers, public authorities and NGOs. Agendas involved establishing best practise in sustainable development (the environmental agendas), social inclusion (a European, not American term), equal opportunities, work organisation and specifically life-long learning, all to be pursued through social dialogue and stakeholder social partnership. 

On CG, the EU has a 10 year plan: short run, all companies to produce a corporate governance report each year, then, medium term, a directive on shareholders' rights, including provisions on independent board directors, voting by fund managers and the setting up of a European Corporate Governance Forum. Long term, all European countries would adopt laws on disclosure of directors' and executives pay packages. The EU also has its Winter Report on company law reform and CG. The European Foundation for Working Life has been given the task of servicing a CSR Multi-stakeholder Forum. Dublin's report on CSR proposes 'open social dialogue'. 

International and France, Germany and the Netherlands. The G8 leading countries meeting in Evian, France made CG one of the four global action points. They declared for voluntary codes and reform. France has the Bouton Report, Germany the Cromme Commission and the Dutch have a new voluntary code. Meanwhile, there will be a new accountancy international standard - IAS2005 - requiring at least one member of audit committees to have 'recent relevant and significant financial experience' for 'all financial reports'. 

TUAC/OECD The most serious international attempt to establish new standards is coming through the OECD, which now has 30 members governments at the top of the international wealth league. The first OECD corporate governance code was created three years ago as a set of standards for new member countries coming into the OECD. These were accepted in 1999, but are not binding, of course.
TUAC is being advised by a Global Unions Project Group on Corporate Governance headed by consultant Pierre Habbard. UNI is a leading organisation in the campaign. Different basic approaches are being taken on board. US unions through the AFL-CIO are looking for rights to nominate NEDs (none executive directors) through workers shareholdings, for example, in pension and medical and social security funds. German unions with their representation on supervisory boards are looking to increase this. TUAC's strongest demand is for a new Code chapter on enforcement. 

OECD-TUAC dialogue centres around the following issues:

· Shareholders' rights need to be in the OECD revised principles. 

· Ownership of shares should carry a duty to vote and see that proxy rights are exercised. 

· The fiduciary duty of pension fund trustees means investors' duties should be based on long term interests, not short term gains. 

· Institutional investors should nominate non-executive directors to boards, and transparency provisions should be included.

· Investors should have an input role in CG decision-making. 

· TUAC also wanted a chapter in the Code on the separation of Chief Executive Officers from Chairman on boards, a key problem in single tier board countries. Boards would then establish principles about pay for executives, on the basis of imposing limits on share options and proper funding for these options.

· Workers should be regarded as stakeholders and be provided with a role in governance questions, aside from their role as investors through managed funds. The European two tier board structure might provide this already, but a mechanism is needed for single-tier board countries.

· Tax havens are posing major problems for governments, who suffer like other stakeholders from secrecy provisions about true corporate ownership. The practice of beneficial ownership therefore needs to be reformed.

· The need for boards of directors to be truly independent. Secondly, the need for boards to protect shareholder interests and thirdly, the need for boards to be professionally competent and to be properly resourced and advised, especially legally.

· New issues are the need for enforcement, the need for coherence between existing OECD pension fund management principles and a revised CG code, the regulatory standards for the management of mutual funds, how to balance conflicts of interest in support services like accountancy, credit rating and investment analysis, and how ethics might be incorporated into CG codes, and, finally, creditor rights in insolvency.


Whistle blowing... and confidentiality clauses: SOX requires public companies to establish complaint procedures for whistle blowers to go through company channels. This is quite different as a principle to public whistle blowing protection. UK law has recently adopted the same principle. Lawyers generally seem to think that it will be a question of court cases about whether an employee who has been dismissed or disciplined for whistle blowing beyond proper internal company procedures has been fairly dismissed.

The Washington Ethics Resource Centre reported (FT 22,05,03) that about 1 in 5 US employees observed unethical behaviour by their employers, compared to 1 in 3 three years ago. Employees felt the most pressure to break ethics rules during mergers and acquisitions and restructurings.
The NGO question: Amidst many thousands of NGOs, some very impressive organisations specialise in information gathering and evaluating government and corporate power centres. Some NGOs are also becoming not-for-profit contractors and consultants to government organisations and even some corporations, pursuing a 'shared platform' or 'social partnership' approach. Some unions have co-operated with NGOs by adopting an active consultation policy, building alliances especially with information and evaluation NGOs, and maintaining organisational autonomy through open forum procedures between the union and the NGOs.



4. Value-added, mergers & takeovers and pensions

There are several approaches to value-added questions from CG and CSR.

· The best known CSR and CG indexes are the Dow Jones Sustainability Index and the FTSE4GOOD index. Globally, fifteen of these track share prices and movements, mainly broken down by geographical area. The Dow Jones SI has outperformed the FT World Index by 17% since 1994. However, corporations on the index tend to belong to the 'clean' industries – software, telecoms, media and pharmaceuticals.

· The Gompers Approach from Harvard University took a 1,500 company sample, and tracked investment over a long period in the top ten per cent of firms with highly ranked CG policies and also tracked investments in the bottom 10% showing an 8.5% return on investment per year throughout the 1990s for the top ten per cent of companies.

· The Institute for Business Ethics – a London centre - has looked at 350 quoted UK companies, ranked their ethics codes under SERM (socio-ethical risk management standards) and compared these rankings with four different value added measures, showing a positive link between ethics and performance on three measures (20.4.2003 www.observer.co.uk/business/ethics).
· CALPERS (California Employees Pensions Scheme) has developed since the 1980s an in-depth company focus for CG and CSR where companies are judged to be capable of improvement and better profits over a 5 year timescale. Known as the CALPERS 'Effect", it uses a ten year performance cycle. Company failings are analysed and 5 year improvement agendas are set out. Target companies who under-performed by 89% over a five year run compared to a reference group at the end of the five year improvement period were then over-performing by 23%. CALPERS uses a wide range of social responsibility criteria.

· TIAA-CREF is as high profile in the worker fund world as West Coast CALPERS. The 80 year old teachers, staff and university pension and savings fund has developed into a massive, active socially responsible investment and financial services group of companies open to groups of members, organisations and individuals. It has adopted a negotiation approach to corporations, pioneered 'social choice' philosophy, shareholder pressure on corporations and low operating costs for its fund management services. It developed a corporate governance policy back in 1993! Results show that active shareholder resolutions and shareholder co-operation can work. If they have concerns about a company, they talk confidentially first, and if there is no movement, go public. They have been actively involved with the OECD in drawing up CG codes.


Mergers and Takeovers (M&A): Some CG agendas are including M&A issues. Regulatory measures concern insider trading issues, declarations of intent from hostile raiders, authorisations and, especially in Europe, legitimate (poison pill) defences. 

It is often argued that giving stakeholders (or even just shareholders) a voice in M&A would be impossibly complex. The answer is that M&A is already very complex so a bit more worker-friendly interference won't do too much harm. A PwC (Price Waterhouse Coopers) consultancy report this year looked at 51 UK companies who had been involved in acquisitions (takeovers) and discovered that they had been involved with 50 different countries and there had been 500 separate merger investigations by regulators. There are more than 100 different sets of competition laws operating in the global economy. 

As to economic value, there is a big academic industry and an investment analyst industry operating on this question: there is a lot of scepticism, well founded. 

Pension fund challenges: The pension funding crisis cannot be separated from CG and CSR issues. It has seen many examples of pension packages to executives and directors which have simply been scooped out of the profits pool, and even the debt pool, with no relation to contributions or the rules applying to 'ordinary' employees.

Wide differences between the US/UK and Netherlands pensions tradition and the mainstream European state funded, pay-as-you-go systems are narrowing. The European Union's recent pension fund directive effectively opens funding markets. EU social dialogue has recently started about portability or transferability. 

The only country with a well established pension fund worker participation system is the UK. Here top-up company pensions regulations require elected trustees, but their role has limited narrowly by case law, and trade union resources have been limited for servicing them as a group, even though most unionised companies have worker trustees elected through union channels. The UK TUC runs a pension fund trustee network. There is a major question about how this model can connect to a workers' capital fund model, beyond immediate campaign issues. 

Research by the TUC on the UK's biggest 121 corporations shows that while closing schemes to new members and cutting benefits, 58% of them were offering fat defined benefit pensions to new directors at the same time. The average UK director's pension is ₤168,000. Accrual rates for contributions for ordinary workers remain either 1/60 or 1/80th, but directors are on 1/40 to 1/30. Companies also pay lower per cents into schemes for their ordinary UK workers – average 6%, but directors average 16% of salary.

Global pension fund assets however are absolutely vast: the Watson Wyatt Investment Review reckons them, despite huge falls in stock markets, at $11 trillion world wide. Much of it is invested in company shares, especially in the US and the UK, where now two-thirds of these funds are in equities. Foreign ownership is also increasing, so there is a huge communications gap between contributors, retirees and the use of their funds. 



5. Union policies and actions - and problems?

Union approaches so far set some patterns:

· 'Fair shares': there are two dimensions here:

1. sharing out the wealth-making cake fairly, both for wages and savings/pensions in contrast to fat-cat greed and power
2. an implicit element of fair trade and broader global social justice.

· 'Worker friendly' regulations: concerning corporate governance, derived from campaigns about trade union law and family friendly social employment law, it suggests some overlapping lines of approach:

1. in CG, it leads to the idea that employees are equal stakeholders but have specific needs and rights alongside other groups
2. in information, consultation and participation schemes for workers, that wider agendas are undertaken, leading to comprehensive European Works Council and global union agreements, normally through frameworks rather than specific contractual terms.
3. seeking to get socially responsible elements (CSR) into trade union agreements for all employees especially in less developed and unionised countries. A new UK Connect union agreement with British Telecom provides for 'fair treatment' of overseas employees.
4. winning commitments from corporate employers which go beyond minimum (global) rights codes. CG and CSR codes with 'Worker friendly' measures should be comprehensive and leading edge, with contractual support, in line with Global Unions, ICFTU and ETUC thinking.

· 'Naming and Shaming': hard public campaigning, aimed at individual corporations or key player groups, such as fund managers, banks and industry sectors. There are two dimensions here:

1. exposing corporate bad behaviour, which can involve insiders breaking ranks out of frustration and self-defence as whistle blowers. It also requires continual monitoring to see that top executives aren't simply paying lip service to new codes.
2. where workers' shares/pension funds exist, seeking leverage with them through shareholder resolutions.

· 'Sustainability' & 'Long term value'-added for everyone' are more hard headed approaches, posing questions about how you measure and prove your case. 'Sustainability' is now used much more widely than in the original environmental agenda. 'Risk management' is a developing art, drawing on public and worker health and safety areas and the 'precautionary principle'.

· 'Public campaigning through both official channels and through social alliances': TUAC's work on revising the CG code of OECD is conducted through well established methods of pressure and persuasion. NGOs are 'seated' by some governments and especially by the EU. Working alliances between NGOs, sympathetic political groups and unions have become normal.


Union campaigns

· RT (formerly RioTinto Zinc): From yr 2000 US, UK and Australian unions have won substantial votes for resolutions at London and Melbourne annual general meetings on directors' independence and adoption of core ILO standards.

· Unocal oil company and its investments in Burma and human rights. Employee shareholders through proxy votes won 32.8% of votes for the application of basic ILO standards in what the Wall Street Journal described as "one of the world's most ambitious global proxy contests". Ongoing campaign.

· The US teachers' fund TIAA-CREF won reforms on executive pay and disclosure policy at Siebel, the Silicon Valley corporation. Other teacher funds joined in, and Siebel agreed afterwards to offset some legal costs for the funds. 

· The UK TUC lobbied SmithKlineGlaxo (SKG), the major UK/US merged global pharmaceuticals corporation to persuade shareholders to vote against, not just abstain on directors pay in July 2003, causing big headlines.

· The US AFL-CIO has sacked Ernst Young as auditors because it has been covertly selling tax shelter advice to company executives while auditing the same corporations' books!

· The UK TUC did a report on CG in July 2003, asking 53 fund managers whether they disclose their proxy voting to shareholders in a 'name and shame' campaign. Half of the FMs refused to make any disclosure. None consulted their clients in advance, but some disclose information to pension fund trustees after voting, and some give information only to institutional investors.

· UNI and Global Unions Campaign on CG: Global unions working with the ICFTU, drawing on co-operation about TUAC work, have set up a campaign programme on one aspect of CG intervention through workers' investment funds. It will shortly launch a web-site called "Workers Capital On-line" and there is already an e-mail exchange forum run by the Global Unions Forum on Workers Capital. Investment guidelines are coming!

· Key evidence of US union influence over shareholder activism is emerging. By 1999 47% of resolutions on corporate governance were sponsored by unions or union funds. These funds are often the biggest single fund grouping amongst US shareholders. 


And now some problems?

Some problem areas – perceived if not always real - can be picked up from current reports and debates: 

· Company law is still national, CG and CSR are international;

· American and UK employee representation culture is different to mainstream Europe's – open versus confidential;

· Global standards tend to be minimums, CSR and CG require high and complex standards; 

· Shareholders don't always want long run value, and employees can mix their time options too;

· NGOs policies and job protection don't always mix;

· CG and CSR are complex, both event-led and developmental – do unions have the resources and staying power to express stakeholder concerns? 

· Where is the best forum for CG and CSR? – in works councils or contract agreements?

· Are 'framework agreements' solid enough for CG and CSR delivery? 

6. Linking CSR and CG to union agreements and works councils

The big question is, then, how to get union leverage? A possible approach is to focus on the common issues which link collective bargaining (and information and consultation ) to CG and CSR. Here are some elementary suggestions:

1. CEO pay and employees' pay: links are possible here through disclosure and reporting provisions in CG on executive pay and building relations with NEDS (non executive directors) on the executive remuneration committees.
2. Co-operation on long term economic interests: institutional investors, and worker funds where they exist, could co-operate with traditional union concerns about long term interests. It could be valuable, sometimes, in opposing, with other stakeholders, mergers and acquisitions and over-expansion and outsourcing and risky business strategies. 
3. Pension funds: common interests with other stakeholders are obvious, led by demands that directors and executives should not have privileged pension funding. CG transparency principles should apply to pension fund management and a pension trustee or independent director demand be formulated.
4. Confidentiality and transparency principles: the balance between two contradictory principles needs to be sorted out. Lip service to codes at the top need to be held in check by monitoring processes, where co-operation with NGO professionals can be combined with demands for participation resources for worker representatives. CG best practise says independent corporate directors should have their own monitoring resources. A good precedent.
5. Open dialogue: Europe's insider social dialogue tradition should be linked up to America's (less so the UK) open dialogue culture. This means insider stakeholders should also have outsider reporting duties, and outsiders have an appropriate voice inside the corporation, possibly through strong proxy rights. CSR requires open dialogue, CG is stronger for it. This suggests that interface forums, or social forums might provide a solution, incidentally providing a bridge between European and American culture. 
6. Whistle blowing: the sharp end of monitoring and policing codes and agreements, procedures need to protect employees, provide support for them, and like union dispute procedures and other employment law, lay down sensible, efficient timetables for procedures. Unions might sensibly seek 'locus' in these procedures, using the leverage of their legal independence to open up excessive confidentiality clauses, especially in European Works Council agreements.
7. Training and Competence: the complex and professional – if often unethical – world of corporate governance and social responsibility seems to require board directors who are suitably qualified and up-to-date and competent. NGOs are increasingly professional. Unions may need to re-think their own support service for representatives, including establishing panels of experts and 'independent' 'worker friendly' people who might serve as shareholder nominees to boards.

7. Action Plan for UNI

1. UNI will create UNI Watch - a special page on the UNI website to give a window on CSR/CG issues.
2. UNI has a role to play as a global stakeholder in the CSR/CG debate and must take advantage of opportunities to influence decisions at the UN, ILO. OECD and EU. Affiliates will be kept informed of initiatives and should seek to support them at national level, as was done, for example, in a number of countries to ensure that OECD contact points are in place.
3. UNI will draw up a UNI CG/CSR Code by adapting OECD/TUAC work and existing ILO/UN global standards, not by re-inventing the wheel.
4. UNI and its affiliates must take advantage of existing channels, such as collective bargaining structures, works councils, supervisory boards, worker directors, to promote UNI policy on CSR/CG issues. Affiliates should make their activists aware of UNI policy.
5. UNI should seek to embed and validate CG codes and promote policy on CSR/CG issues through European Works Council, Global Framework Agreements and social dialogue. Targets might include:
Executive pay and remuneration
Pension fund democracy through trustee representatives and fair shares principles
Merger and acquisition and restructuring consultation with key stakeholders
Key stakeholder links.
6. The UNI sectors should:
· Promote global framework agreements and target certain companies to set a benchmark for practice elsewhere;
· Organise regular discussions on CRS/CG issues.
7. UNI should further develop relations with NGOs active in the CSR/CG discussion.
8. UNI should continue to support and participate in the Global Unions' initiative on workers' capital.
9. UNI should explore whether a partnership link could be established with major investment fund management companies and consultants.
10. The UNI Professional and Managerial Staff Committee should develop work on whistle blowing and the limits of confidentiality clauses in company rules for employees and for employee representatives in works councils and European works councils agreements.

Appendix 

Sources and Organisations

Global Reporting Initiative (GRI) www.globalreporting.org. This is a major body, Amsterdam based, started in 2002, supported by leading NGOs. It has produced best practise on CSR in the form of the 'Sustainability Reporting Guidelines'. It holds 3000 reports. 

US Calvert Group, www.socialfunds.com is the biggest ethically based management fund in USA.

CALPERS – www.calpers.ca.gov the California State employees pension fund and 
TIAA-CREF the East Coast teachers pension fund are valuable about institutional social fund investment ( see also below)

EIRIS – www.eiris.org. London UK based, long established through churches, unions etc it now has the Norwegian Government on board, and connections to the Financial Times social indexes. The biggest and oldest European ethical investment organisation, provides reports but not financial advice, searchable by company, sector and region. Maintains 350 indicators with a special social research team. Through website Ethical Junction Organisation, it also lists ethically proofed organisations. It has reports on 2,500 mainly global companies available online.

UK Morley Management is a major ethics-based fund manager with pension portfolios, as most UK fund manager have.

Hermes is a leading Fund Manager, originating in a privatised utility, and committed to high CG standards on a business 'risk avoidance' basis.

Deminor Group is a Brussels-based consultancy specialising in CG issues with 200 pension and other fund management clients across the EU.

ICGN – The International Corporate Governance Network – is an influential organisation of fund managers made up of FM businesses with $10,000 bn of funds to invest. They are attached to a US based Corporate Library for international CG research. It's the public face of responsible fund management globally.

Union-based sources with a worker-capital fund campaign base already have an e-mail information exchange and a web-site is being set up called 'Workers Capital Online" (see above report on TUAC programme) The US Social Investment Forum is an experienced source

�








