











EMPLOYEE REPRESENTATIVES IN AN ENLARGED EUROPE

confederation unions which have a bargaining righm&ones the unions bargain individually but often under
the auspices of BSRB.

- TheConfederation of Academic Workers(BHM)

- TheTeachers Union(Ki)

Approximately three quarters of the workforce belotmshe private sector, and a quarter to the public
sector.

Employers

The Confederation of Icelandic Employers(SA) was established in 1999 as a unified organisation to
represent and promote the views of employers sarglice Icelandic businesses. SA projects include
negotiations of collective agreenterwith unions on wages and warg conditions, the advocacy of an
internationally competitive legal and regulatory environment, and the interpretation and communication
of decisions by governmental authorities that directly affect the businesses environment.

SA constitutes a comprehensive comfedion of Icelandic employers thedmbines the forces of eight
member associations. A business acquires SA menipdrghjoining one of itsconfederation members

and thus holds dual membership status. The eight SA member associations annually distribute among
themselves the 100 seats on the SA board of repatises unless businesses opt to claim their seats on

the board directly. Responsibilities of the board of representatives include annually electing a 20-member
board of directors. The member associations opevatthe basis of the different industrial activities
involved and each of them has thétiative in company matters withiits own, separate industrial
sphere.

The eight member associations afssociation of Financiallnstitutions in Iceland (SFF),Federation
of district heating, electric utilities, and waterworks (Samorka),Federation of Icelandic Electrical
and Computer Employers (SART), Federation of IcelandicFish-processing Plant{SF),Federation
of Trade and Services(SVP), the Federation of Icelandic Fishing Vessel OwnerqLiU), the
Federation of Icelandic Industries(SI) and thedelandic Travel Industry Association (SAF). SA and
its member associations include about 2,000 basés The organisation acctaifor about 50% of all
salaried workers on tHeelandic labour market.

For the public sector, the State negotiation commitebthe committee for local government employees
(Legal Advice & Salaries and Wages Division) are riggresentative bodies while the city of Reykjavik
negotiates separately. Iceland’s local authorities function under the Local Government Act, No. 45/1998.
While tasks that the local authorities are required to do by law are defined in various items of separate
legislation, the Act sets out their rights and obligations. The Act on the Collective Agreements of Public
Servants No. 94/1986 (Log um kjarasamninga opinberra starfsmanna) covers the action of the State
negotiation committee.

The following table sets out the Union and Employer Organisations in Iceland:

Union . Details of membership NITTIEED @

Organisation members

ASI Main trade union confederation with 5 nationab5%  of  union
federations and 7 national unions affiliated to it members
Mainly private sector membership

VR Shop and office workers union 23,000

Efling Unskilled labourers in Reykyék and its suburbs 19,000

BSRB Largest public sector union 19,000

BHM Confederation for Academic Workers

Kl Teachers union
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9
Empl(?yel:s Details of membership AL
Organisation members
SA Confederation of Icelandic Employers — has 8 member 2,000 businesses

associations representing different sectors

3. Joint bodies

According to Act No. 80/1938 (Article 44) the Labour Court (Félagsdéomur) passes judgments in cases
arising on account of charges concerning breaches of the Act on Trade Unions and Industrial disputes and
loss sustained due to unlawful stoppage of work. Félagsdomur consist of five people appointed for terms
of three years as follows: One by SA, one by ASI, one by the Minister of Social Affairs from three
persons nominated by the Supreme Court and two by the Supreme Court, one of whom shall be specially
nominated to be the President of the Court. If an employer involved in a case is not a member of SA, the
judge nominated by the Confederation vacates his seat and the employer nominates a judge to take his
place in the case. If the employer does not do this in time, the President of the Court nominates a judge.
The same applies as regards the judge appointed by the Icelandic Federation of Labour when a party to
the case is a trade union or federation of trade unions standing outside the overall workers’ organisation.
(Article 39)

The Joint Consultation Committee of ASI and SA deals with matters regarding foreigners. It shall seek
ways to collect information concerning cases referred to the committee in accordance with the above rules
and to settle the dispute through discussions.

4. Collective bargaining

Collective bargaining in Iceland is governed by Act No. 80/1938 and empowers trade unions to negotiate
agreements with employers concerning the wages and other terms of employment of their members. Act
No. 94/1986 applies to the public sector. One of the peculiarities of the Icelandic system is that the
collective agreements between trade unions and employers relating to workers' wages and terms are
legally binding as the minimum right of the worker according to the Act No. 55/1980 (Log um starfskjor
launafolks og skyldutryggingu lifeyrisréttinda). The worker can negotiate for better wages and terms, but
all agreements with less right than the collective agreement states are by law invalid. This applies to all
workers and employers, regardless of their membership in unions.

Each national federation negotiates at least one general collective agreement with SA which applies to
work and other employment terms within its occupational area. Additional agreements are also negotiated
by individual trade unions where local conditions are taken into account. Collective agreements fulfil both
their primary function of establishing workers minimum terms of employment as well as establishing a
level playing field for companies, and at the same time are flexible enough to take into account special
circumstances and needs of companies. Every worker and employer is bound by law to respect the
applicable collective agreement, regardless of whether they themselves are members of the unions or
associations of employers which undertook to negotiate the agreement.

Priority clauses are included in collective agreements concluded on the Icelandic labour market. The
content of the most common is as follows: “Employers undertake to allow workers who are full members
of the relevant trade union to have priority regarding all general work when this is demanded and union
members who are fully capable of doing the work involved are available.” If there are no workers
available who are members of the respective trade union the employer is free to hire non-union workers.
Priority clauses are deemed to be compatible with Article 74 of the Icelandic Constitution, on freedom of
association.

In Iceland only one level, of national or local, bargaining exists. The most common form of collective
agreements is joint collective agreements negotiated on behalf of several or all unions belonging to the
same national federation. General collective agreements are, in several occupational sectors,
supplemented with agreements negotiated by individual trade unions at local-level with particular
companies, where special conditions and working arrangements are taken into account. The period of
validity of these types of agreements is usually linked to the validity of the general collective agreement
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which it adheres to. There is no distinction made between different types of collective agreements in the
sense of definition or legal status, according to their source, content or scope.

In Iceland, as in most other Nordic countries, bargaining has usually been a case of centralised bargaining
involving the employees and employers confederations in the private and public sector and the state/local
government. So-called national multi-industry negotiations are where the framework and the matters for
negotiations are decided by the central organisations, and within this framework certain tasks are dealt
with at more decentralised level. However, the Icelandic model was not corporatist until the 1990s, even
though some co-operation can be observed through the last century between the actors in the labour
market. Like in many countries, in recent times, the bargaining structure is shifting towards more
company level bargaining.

Employers are required to deduct membership fees from workers’ wages and return the fee to the
respective union. All employers are also required to pay a fee to the respective union sickness fund,
holiday allowance account and education funds according to the terms of collective agreements. These are
calculated as a percentage of wages. These fees are a remuneration for negotiating a collective agreement
on wages and other working terms, and it will cover the cost of daily services to all contributing
employees and members and support the care taking of union interests towards employers. All the fees
are payable irrespective of the employees full membership of the respective union. The trade union
representatives ensure that employers abide by the collective agreements and that the social and civil
rights of workers are not breaches. Workers must contact the union representative at their place of work
with their complaints against the employer

Main features

Trade unions enter into collective bargaining agreements regarding the wages and other terms and
working conditions for employees. Collective agreements have provisions for daytime and overtime
wages, they regulate the payment of wages and the issue of pay statements (pay-slips), paid sickness and
accident leave, maximum working time and daily time of rest, holiday allowance and special holidays,
conditions in the workplace, notice of termination, contributions to union sickness funds, holiday
allowance accounts, occupational education funds, pension funds, and other contributions. The provisions
of collective agreements regarding these issues are minimum working terms, irrespective of gender,
nationality or period of employment for all employees in that particular industry. Contracts of
employment between individual employees and employers stipulating worse working conditions than
those provided for in the collective agreements are void.

The content of collective agreements can in general be divided into three main categories. The first
category involves rates of pay depending on various factors, divided into day-time and over-time rates,
and the influence of other factors such as type of work, age, work experience etc. The second relates to
holiday payments, working hours, minimum daily and weekly rest, shift-work, workers’ health and safety
in the workplace, meal and coffee breaks, payments in cases of illness and work-related accidents,
arrangement of working clothes, payment of union fees, choice and duties of trade union representatives
etc. The third part concerns term of the agreement and in some cases dispute resolution of the negotiating
parties and the impact of changes in underlying economic factors such as price increases, inflation levels
which can influence the expected outcome of real-wages during the time of validity of the agreement and
its period of validity.

5. Collective disputes

The Section III of Act No. 80/1938, as revised by Act No 75/1996, is the cornerstone of the system. A
specific person occupies a central place: the public mediator. He is appointed for five years by the
Minister for Social Affairs (Article 20) and is responsible for reconciling the parties in a dispute (Article
22). The social partners must inform him of the progress of negotiations and he can make it compulsory
for the parties to negotiate, take charge of the discussions himself and can formulate proposals for
settlement which will be put to the vote. Against a background of conflicting relations, the public
mediator has contributed towards ending deadlocks and easing situations. When it “seems obvious that a
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dispute is going to bring about very serious consequences for the government” the government can
appoint a special negotiating committee (Article 20).

The government has sometimes intervened when strikes have been prolonged and mediation by the public
mediator not succeeded. A long fishermen’s dispute was thus brought to an end by government
intervention in 2001 (Act No. 34/2001) as well as a strike by teachers and school-directors in 2004 (Act
No. 117/2004).

Strikes

Since 1986 the unions have had the right to strike, although their right is subjected to more restrictions in
the private sector.

Trade unions and employers' associations are authorised to declare strikes and lockouts for the purpose of
working for the advancement of their demands in industrial disputes and for the protection of their rights
under Act No. 80/1938, subject only to the conditions and limitations which are laid down in law (Article
14).

Act No. 80/1938 establishes an important restriction on the right to call a strike, namely that it is not
permissible to call a strike where there is a dispute between workers and their employer that only
concerns items on which Félagsdomur is empowered to decree (Article 17). One of the functions of
Félagsdomur is to pass judgments in cases arising from charges concerning breaches of a collective
agreement, or due to disagreement relating to the interpretation of a collective agreement or its validity.
This in fact means that when a collective agreement has been signed, the negotiating trade union or
unions waive their right to strike in as much as the conditions established in the collective agreement are
fully respected. Under normal conditions strikes are therefore only used as a bargaining tool by the trade
union when negotiating a new collective agreement. Strikes are in those circumstances permitted under
the law, only if the decision to call a strike has been taken by secret ballot with the participation of at least
20% of those on the voting and/or membership list, and the proposal receives the support of the majority
of votes cast. The Act on the Collective Agreements of Public Servants No. 94/1986 states that a
negotiating trade union is authorised to declare strikes and lockouts for the purpose of working for the
advancement of their demands in industrial disputes and for the protection of their rights under the Act
No. 94/1986, subject only to the conditions and limitations which are laid down in law (Article 14).

lIl. EMPLOYEES’ REPRESENTATION IN THE UNDERTAKING

1. General issues

The issue of information and consultation within the workplace is a relatively new aspect of Icelandic
industrial relations, which is due to many reasons,, for example, the economic fabric has been largely
made up of small and medium-sized enterprises (SMEs), with the result that informal channels are very
important. The changes in this area in recent years are primarily based on EU- directives that have been
transposed into Icelandic law, although since 1938 there has been a general system of worker
representation at the workplace (union representatives) based on the Act on Trade Unions and Industrial
Disputes, and further developed in collective agreements. The provisions concerning union
representatives have not been amended since the law was enacted. For the public sector there are
provisions concerning union representatives in Act No. 94/1986. Some collective agreements specify the
prerogatives of union representatives and the resources available to them to carry out their tasks. Union
representative’s represent trade unions on the one hand; and workers at the workplace on the other.

Bearing in mind the particularly high level of unionisation in Iceland, the system of employee
representation mainly operates via a single channel, namely the trade union and their union
representatives. The union representatives, present in most enterprises in Iceland, are virtually the sole
representatives of the workers. If the workers are not represented by a union representative they are
entitled to choose their joint representative instead, according national legislation deriving from the EEA-
agreement, which grant employee’s the right to information and consultation, and sometimes the
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legislation stipulates that if there is no union representative at the workplace, its workers shall be
informed and consulted under the law (cf. the Act on the Rights of Employees at Transfer of
Undertakings).

2. Legal basis and scope
Two texts support the representation system: Act No. 80/1938 and for public Servants, Act No. 94/1986.

In addition, the Act on information and consultation in undertakings, No. 151/2006 (16g um upplysingar
og samrad i fyrirteekjum), has transposed Directive 2002/14/EC. The objective of the Act is to ensure the
right of employees to information and consultation in undertakings, and encourage workers’
representatives and undertakings to work in a spirit of cooperation when implementing practical
arrangements for information and consultation, taking into account the interests both of the undertaking or
establishment and of the workers (Article 2). The Act applies to undertakings with at least 50 employees,
but does not apply to seagoing vessels (Article 1). However, until 1 March 2008 its scope was limited to
undertakings with at least 100 employees (Temporary provision of the Act). 'Workers representatives' are
defined in the Act as union representatives and/or a mutual representative of those employees in the
undertaking which not are represented by a union representative, unless collective agreements stipulate a
different provision or if there is an agreement about a different provision in an undertaking (Article 3,
para 1).

3. Capacity for representation

The union representatives only represent members of their union at the workplace. They do not have legal
rights to sign agreements with the undertaking or to go to court to represent employees.

Act No. 80/1938 stipulates that at each place of work, where at least five people are employed, the
executive committee of the local trade union in the trade concerned are entitled to nominate two people to
act as union representatives out of the group working at the workplace. As a general rule, as is stipulated
in the applicable collective agreements, the nominees are elected by the employees before hand. The
employer shall approve one of them in the capacity of trade union representative at the workplace. The
term of office of union representatives is not regulated under the Act on Trade unions and Industrial
Disputes. The union that has appointed a union representative may also dismiss him from his post and
replace him if it considers that he has neglected his duties (Article 12 of Act No. 80/1938).

There is a similar system of union representatives in the public sector, but the provisions of Act No.
94/1986 on union representatives are different in some aspects. In a workplace where there are at least
five employees they are entitled to elect one union representative from their group. If there are fifty
workers or more, two union representatives may be elected. The term of office is two years (Article 28 of
Act No. 94/1986).

4. Protection granted to the members

Union representatives are provided with special protection under the law. Employers and their
representatives are not permitted to terminate the employment of union representatives on account of their
activities or suffer any detriment for carrying out their functions. Where an employer wants to reduce the
number of workers, a union representative shall, other things being equal, have priority in retaining their
job (Article 11 of Act No. 80/1938). A union representative in the public sector also enjoys special
protection under the Act (Article 30 of Act No. 94/1986).

5. Working of the body and decision-making

Union representatives generally carry out their tasks during working hours. There are no provisions in
legislation concerning their day to day operation, meetings with managements, decision meetings and so
on, and collective agreements only deal with this in a very limited manner.

According to collective agreements from 1977, which apply to the private sector, union representatives
are entitled to meet with the workers twice a year at the workplace during working hours. Collective
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agreements in the public sector (BSRB) also contain provisions concerning the right of union
representatives to set up meetings at the workplace, on condition that such meetings do not disrupt the
operation or service of the institution concerned.

According to the collective agreements of bank employees, a meeting of the board, the personnel manager
and the workers representatives, concerning general interests of the employees, shall be held if requested
by either of the parties. Meetings with managers, chiefs of divisions and the board and/or employee
representatives, especially concerning the organisation and operation of the bank, shall be held when
needed, if requested by one of the parties.

6. Means

According to Collective agreements, a union representative in the private sector is entitled, in cooperation
with his manager, to paid time to carry out his/her functions. In the case of dispute, union representatives
are entitled to review documents and working reports concerning the matter. They should have access to a
locker and phone, in cooperation with the manager.

A union representative in the public sector is entitled to carry out his duties during the working hours, but
shall inform his employer about his activities each time. (Article 29 of Act No. 94/1986). According to
collective agreements there shall be no reduction of pay for carrying out these activitities. They should
also be provided with a facility at the workplace for private conversation with co-workers, be permitted to
meet with them in coffee-breaks or at the end of the working-hours, if possible, and be provided with
access to phone etc. (Article 29 of Act No. 94/1986 and collective agreements).

According to collective agreements, both in the private and the public sector, union representatives are
entitled to attend conferences, meetings and courses on behalf of their union up to one week a year
without reduction of pay. Similar provisions are in collective agreements in the bank sector. According to
collective agreements union representatives in the private sector are entitled to attend courses which are
intended to make them more qualified to carry out their functions. Union representatives are normally
entitled to one week off for this purpose without reduction of pay.

Provisions concerning external assistance from experts can only be found in legislation deriving from
EU-directives, like the Act on European Work Councils No. 61/1999 (Log um evropsk samstarfsrad i
fyrirtekjum), the Act on Collective redundancies No. 63/2000 (L6g um hopuppsagnir) and the Act on
information and consultation in undertakings, No. 151/2006 (L6g um upplysingar og samrad i
fyrirteekjum). Undertakings are usually not obliged to finance external assistance by experts, although
under the European Work Councils Act funding by the central management is limited to the work of one
expert.

7. Role and rights

The union representative should ensure that work agreements are adhered to by the employer and his
representatives and that the workers’ social or civil rights are not curtailed (Article 9 of Act No. 80/1938).
This provision does not, however, extend to agricultural workers or the crews of vessels or boats. In
addition, the law gives union representatives two prerogatives. Firstly supervision and secondly handling
of complaints: Workers can apply to the trade union representative with their complaints about the
employer and his representatives. As soon as a union representative has received a complaint from a
worker, or he considers himself to have reason to assuming that the right of a worker or a trade union at
his workplace has been infringed by the employer or his representative, he can investigate the matter.
Where he comes to the conclusion that the complaints, or his suspicions, have been substantiated, he can
approach the employer or his representative with a complaint and demand corrective action. Trade union
representatives shall as soon as possible provide a report to the trade union that selected them about
workers' complaints. They shall also produce a report to the union setting out why they consider an
employer or his representatives to have acted against workers and their unions (Article 10 of Act No.
80/1938).

Union representatives in the public sector have a supervisory function: They ensure that the employer
and his representatives adhere to the collective agreement in every aspect, especially as regards holidays
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and health and safety at the workplace. They also deal with complaints from employees (Article 29 of
Act No. 94/1986).

Information and consultation
According to Act No. 151/2006, employers shall give workers’ representatives information concerning:

the recent and probable development of the undertakings’ or the establishments’ activities and economic
situation;

the situation, structure and probable development of employment within the undertaking or establishment,
and any anticipatory measures envisaged, in particular where there is a threat to employment; and

decisions likely to lead to substantial changes in work organisation or in contractual relations, including
those based on provisions of the Act on the rights of employees at the transfer of undertakings and Act on
collective redundancies.

Information shall be given (in relation to timing, fashion and content) to enable employees’
representatives to be able to adequately examine it and where necessary, prepare for consultation (Article
4).

Workers representatives shall be given the opportunity of consultation by having a meeting with the
employer and obtaining a response, and the reasons for that response, to any opinion they might
formulate. Consultation shall take place in such a way as to ensure that the timing, method and content
are appropriate on the basis of information supplied by the employer and of the opinion given by the
workers’ representatives. The consultation shall take place at the relevant level of management and
representation, depending on the subject under discussion. Consultation on decisions which may lead to
substantial changes in work organisation or in contractual relations shall take place with a view to
reaching an agreement (Article 5). Decisions on the practical arrangements for informing and consulting
workers can be made by collective agreements or agreements between employers and workers’
representatives and under the circumstances these agreements may move aside the provisions of the Act
on information and consultation, subject to the condition that the objective of the Act is respected( Art. 2
(Article 6)).

The employer is not obliged to communicate information or undertake consultation when the nature of the
information is such that, according to objective criteria, its communication would seriously harm the
functioning of the undertaking or would be prejudicial to it (Article 7). Workers representatives may be
bound by confidentialily if this is in the legitimate interest of the undertaking. The workers’
representatives, and any experts who assist them, are not authorised to reveal to workers or to third parties
confidential information given to them in the legitimate interest of the undertaking. This obligation shall
continue to apply after expiry of their terms of office (Article 8). Workers’ representatives enjoy the same
protection as union representatives according to the Act on Trade Unions and Industrial Disputes and the
Act on the Collective Agreements of Public Servants regarding carrying out their functions under the law
(Article 9). Breaches of the provision on confidential information, when information is revealed to third
parties, can lead to penalties, unless a heavier sanction is established under legislation. Breaches of the
provisions concerning information, consultation, and the protection of workers’ representatives can lead
to penalties (Article 10).

According to Act No. 63/2000, an employer contemplating collective redundancies shall as soon as
possible consult the union representative, or if there is no union representative, another representative
chosen by the workers, with a view to reaching an agreement and providing them with the opportunity of
making suggestions on how to avoid the dismissals, or limit the number of dismissals and alleviate their
consequences.

Also transposing EC legislation, the Act on rights of employees at Transfer of undertakings, No. 72/2002
(Log um réttarstodu starfsmanna vid adilaskipti ad fyrirtaekjum), establishes that both the old and the new
employer are required to inform union representatives or employees, if there are not union
representatives, of the following: The date or proposed date of the transfer; the reasons for the transfer;
the legal, economic and social implications of the transfer for the employees; and any measures envisaged
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in relation to employees. The transferor must give the above information to the union representatives or
employees in good time, before the transfer is carried out. The transferee must give such information in
good time, and in any event before his workers are directly affected by the transfer as regards their
conditions of work and employment. Where the transferor or transferee envisages measures in relation to
their employees, they are required to consult the union representatives or the workers representatives, if
there are no union representatives, in good time on such measures with a view to reaching an agreement
(Article 6).

8. Other representation bodies

According to the Act on Working Environment, Health and Safety in the Workplace, No. 46/1980 (Log
um adbunad, hollustuhetti og 6ryggi a4 vinnustédum), there is a special form of representation in the area
of health and safety at the workplace, that of safety representatives and safety committees. In enterprises
employing 10 people or more, the employer shall appoint one person as a safety officer on his or her
behalf, and the employees shall appoint another from their group as a safety representative. Their
prerogatives are to ensure cooperatively that the working environment and health and safety at the
workplace is in accordance with this Act (Article 5). In enterprises employing 50 people or more, a
safety committee shall be established.

European Works Councils

The legislation on employees' participation deriving from EU-directives which have been implemented in
Icelandic law has made significant changes to the legal situation concerning employee’s right to
information and consultation. However, it should be pointed out that some of the legislation has limited
effect in Iceland since only few, if any, enterprises in Iceland are covered by it.

The Act No. 61/1999 implemented Council Directive 94/45/EC, in Iceland. The purpose of the Act is to
improve the right of information and consultation of employees in Community-scale undertakings, and
groups of undertakings which operate in at least two states in the European Economic Area. To that end a
European Works Council shall be established, composed of employee’s representatives, or a decision
made on rules in every undertaking, and group of undertakings, concerning information and consultation,
in accordance with the law (Article 1). The central management is responsible for creating the conditions
and means necessary for the setting up of a European Works Council or an information and consultation
procedure (Article 9). The central management shall initiate the arrangement of a special negotiating
body, for the purpose of establishing a Works Council or rules on information and consultation (Art 10 -
11).

9. Protection of rights

Breaches of the Act No. 80/1938 are, in addition to damages, subject to fines (Article 70). Félagsdomur
has ruled on the issue of the protection of union representatives and case law has developed.

Disputes concerning the provisions of Act No. 94/1986 go to the general courts (Article 26, para 1) but if
the dispute is about the interpretation of collective agreements on workers representatives in the public
sector it can be referred to Félagsdomur (Article 26, para 3). Breaches of Act No. 94/1986 are subject to
fines.

In Act No. 61/1999, there are provisions for the special protection of members of the special
negotiating bodies, members of European Works Councils and workers representatives exercising their
functions under the law. They enjoy the same protection as union representatives under the Act on
Trade Unions and Industrial Disputes, and are guaranteed the right to take time off during working
hours so they can carry out their duties under the Act (Article 31). There are penalties for breaches of
provisions of the Act (Article 34 and 35).

Breaches of the provisions on information and consultation under Act No. 63/2000, can lead to fines
(Article 12).
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Under Act No. 72/2002, an employer, transferor or transferee, who by intention or carelessness breaches
the Act, is liable for damages according to the general rules of laws (Article 8).

Breaches of the provisions concerning information, consultation, and the protection of employees’
representatives in the Act on information and consultation in undertakings, No. 151/2006, can lead to
penalties (Article 10).

IV. EMPLOYEES REPRESENTATION IN CORPORATE BODIES

Employees are normally not entitled to representation on the boards of companies according to legislation
or collective agreements, neither is there a custom of such arrangement. The only exemption from this is
the legislation concerning workers involvement in European Companies and European Cooperative
Societies.

Representation of employees in the boards of European Companies or European Cooperative Societies

The objective of the Act on the involvement of employees in European Companies, No. 27/2004 (Log um
aoild starfsmanna ad Evropufélogum), is to secure employees’ rights as regards involvement in cases and
decisions concerning the European Company where they work, and ensure that employee rights in force
before the establishment of the European Company should provide the basis for employee rights of
involvement in the European Company (Article 1). As in the Directive, the term “involvement of
employees” means any mechanism, including information, consultation and participation, through which
employees' representatives may exercise an influence on decisions to be taken within the company. The
term “participation” means the influence of the body representative of the employees and/or the
employees’ representatives in the affairs of a company by way of:

- the right to elect or appoint some of the members of the company’s supervisory or administrative body,
or;

- the right to recommend and/or oppose the appointment of some or all of the members of the
company’s supervisory or administrative body.

The Act follows closely the provisions of Directive 2001/86/EC and establishes the right of participation
of employees in conformity with the Directive. The same applies to the Act concerning involvement of
employees in European Cooperative Societies, No. 44/2007 (Log um adild starfsmanna ad evropskum
samvinnuféldgum) which aims to secure employees rights as regards involvement in cases and decisions
concerning the ECS where they work, and ensure that existing rules concerning employees’ involvement
neither diminish or disappear because of its establishment (Article 1). The content of these two Acts is
very similar.

V. EMPLOYEE INVOLVEMENT IN EXTERNAL DECISIONS THAT AFFECT THE
UNDERTAKING

Insolvency or bankruptcy procedures

There are no direct provisions on the right to information and consultation in the case of insolvency or
bankruptcy procedures. However, some of the laws mentioned above include provisions on employers’
duty to inform and sometimes consult union representatives and/or other workers’ representatives about
substantial changes in undertakings, such as the economic situation and the situation, structure and
probable development of employment within the undertaking or establishment, and on any anticipatory
measures envisaged, in particular where there is a threat to employment (Act No. 151/2006, Article 4).
An European Works Council is entitled to information on economical and financial situation of the
undertaking or establishment, cutting down or closing of the undertaking, or Community-scale group of
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undertakings or establishments (Act No. 61/1999, Article 23). Provisions on consultation concerning such
matters can also be found in the Act on involvement of employees in European Companies concerning
the right of the representative body to receive information (Article 15) and the Act on involvement of
employees in European Cooperative Societies (Article 17).

Information, consultation and participation relating to operations affecting shareholders

Under Act No. 72/2002, the transferor and the transferee are required to inform union representatives or
the employees about the following:

e the date or proposed date of the transfer;

e the reasons for the transfer;

e the legal, economic and social implications of the transfer for the employees; and

e any measures envisaged in relation to the employees.
The transferor must provide this information in good time, before the transfer is carried out. The
transferee must give such information in good time, and in any event before his workers are directly
affected by the transfer as regards their conditions of work and employment. Where the transferor or
transferee envisages measures in relation to their employees, they are required to consult the union
representatives or workers in good time on such measures with a view to reaching an agreement (Article

6). Provisions on consultation concerning such matters can also be found in Act No. 27/2004 concerning
the right of the representative body to receive information (Article 15) and Act No. 44/2007 (Article 17).
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IRELAND

Ireland seceded from the United Kingdom in 1922. The state was troubled by poverty and emigration
until the early 1990s but these problems virtually disappeared over the course of that decade, which saw
the beginning of unprecedented economic growth, in a phenomenon known as the "Celtic Tiger".

The industrial relations model operating in the Republic of Ireland has evolved significantly over the last
thirty years as a result of political, economic, legal and social change from a centralised (national) wage
bargaining model to a corporatist /partnership model involving government, employers, trade unions and
other interest groups.

|. ECONOMIC AND SOCIAL CONTEXT

Some basic economic data

Ireland is a small, open, trade-dependent economy and is one of the fastest growing economies in the
developed world. Its openness is reflected both in the international mobility of its labour and capital
reflected by strong migratory flows and high levels of foreign direct investment. In recent decades, the
Irish economy has transformed from being agrarian and traditional manufacturing based to one
increasingly based on high technology and an internationally-traded service sectors and in response to the
Lisbon Strategy in becoming a knowledge economy.

The Irish economy felt the impact of the global economic slowdown in 2001, particularly in the high-tech
export sector but growth is expected to continue at more than 4 per cent (2006 onwards).

The productivity of the Irish workforce as measured by GDP in Purchasing Power Standards (PPS) per
person employed was 29.2% higher than the EU 25 average in 2005, with Ireland having the second
highest productivity rate among EU 27 states. In terms of GDP, productivity per hour worked in Ireland
has been higher than the EU 15 average since 1997.

The Irish economy's secondary and tertiary sectors are of a similar size in fiscal terms however in terms
of labour, the tertiary sector is far larger. The primary sector constitutes 5% of Irish GDP, and 8% of Irish
employment. The secondary sector constitutes 46% of Irish GDP — but only 29% of the labour force.
And finally, the tertiary sector constitutes 49% of Irish GDP and 64% of Irish employment. The tertiary
sector is by far the largest driver of modern Irish economic growth.

Labour market

The employment rate for people aged 15-64 was 67.5 in 2005, and continued to rise in the year to the first
quarter of 2007 from 68.0% to 68.6%. The rate for women increased from 58.6% to 59.8% while the rate
for men remained unchanged at 77.2% over the year. From an age perspective the highest employment
rate, 81.9%, relates to the 25-34 age group, where 87.7% of men and 75.9% of women were in
employment.

The unemployment rate was 11.9% for both men and women in 1996. In 2006, these rates had decreased
to around one-third of the 1996 levels at 4.5% for men and 4.1% for women. This drop was reflected in
all age groups. The unemployment rate for both men and women tended to decrease with age in both
1996 and 2006.

The importance of Agriculture has diminished, with the sector accounting for less than 5% of total
employment in 2006 compared with over 50% in 1926. The growth in employment in the services sector
has been particularly pronounced with 58% of the increase of 953,000 occurring in the last ten years.
Services now account for around 70% of total employment. While industrial employment increased by
over 50% between 1991 and 2006, its share of total employment has declined to 27% in 2005.
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Self employment increased to 17 % of total employment in Ireland in 2006, while only 3.7% have fixed
term contracts. The number of people in part-time employment —16.8% of total employment in 2004
increased by 13,000 (3.8%) in the twelve months to the first quarter of 2007. Women accounted for
almost 12,000 of the overall increase. The sectors that recorded the largest annual increases in part-time
employment were Health (5,800) and Wholesale and retail trade (3,300).

Finally, it is important to highlight that the results of the 2006 census show that the proportion of females
in full-time education exceeds that of males for every year of age in the range 15 to 23 years, a continuing
trend. The difference in participation rates between males and females is widest for 19 year olds at 15.7
percentage points.

Il. INDUSTRIAL RELATIONS

1. Legal basis and key issues

Trade unions are the primary channel of workplace representation, and the establishment of works
council-type structures on a voluntary or collectively-agreed basis is not common. The industrial relations
system has historically been characterised by ‘voluntarism’ — in this context minimum legal intervention
rather than non-intervention by the government in collective bargaining. Ireland’s EU membership in
1973 contributed to Ireland’s emerging legal framework — at individual and collective level. The
Industrial Relations Act 1990 confers immunity from prosecution for workers and their representatives
for industrial action, but only if they are acting within what is known as ‘the golden formula’ (actions in
contemplation or furtherance of a trade dispute). The 1990 Act introduced new definitions of industrial
action and ‘strike’.

Ireland’s 1937 constitution guarantees freedom of association to employees, but there is no legal or
constitutional obligation on employers to recognise a trade union, in other words, to negotiate with it, for
collective bargaining purposes. However, arising from the recent Supreme Court ruling (2007) involving
the case of Ryanair vs. IMPACT trade union, it was held ruled that there is no reason why collective
bargaining should be confined to unionised employment.

2. Social partners

Unions

A significant feature of the industrial relations system in Ireland has been a gradual widening of the
partnership approach beyond the traditional social partners - trade unions, employers' associations and
farming organisations to include organisations representing unemployed people, women and others
working to counter social exclusion. .

Trade unions in Ireland

Trade union organisation is based on three types of unions: while collar, craft and general. There are also Irish-based
and British-based unions, and unions affiliated to the Irish Congress of Trade Unions (ICTU) and non ICTU
affiliated unions.

There is one main trade union confederation, the Irish Congress of Trade Unions (ICTU), which has 56 affiliated
trade unions. The ICTU’s remit covers the Republic of Ireland, where 43 unions operate, and Northern Ireland where
32 affiliated unions operate. As of January 1 2006, ICTU had a total membership affiliation of 784,277 in the
Republic and Northern Ireland.

A number of British based unions that operate in the Republic must provide for control of Irish affairs to be vested in
an Irish executive. Although ICTU plays an important part in national-level relations with government and employer
organisations, it is more a grouping of independent and autonomous unions than a confederation that dominates and
directs its affiliated unions.
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- The Social, Industrial, Professional and Technical Union (SIPTU) is the largest trade union, with more than
250,000 members. It is a general union with membership in many different types of employment and in diverse
sectors of the economy.

- The public sector union, IMPACT, is the second largest, with 54,000 members. The retail and wholesale union,
MANDATE, is third, with just 40,000 members.

- The Technical Engineering and Electrical Union (TEEU) is fourth, with more than 34,000 members. The Irish
Nurses Organisation (INO) is fifth, with some 30,000 members.

A small number of trade unions operate outside ICTU. The statutory Department of Enterprise Trade and
Employment figures indicate union membership at 653,433 for 2004.

Employers’ organisations

The Irish Business Employers Confederation (IBEC) is the largest employer organisation with 3,485
member companies in the Republic. It was formed in 1993 following the merger of the Federation of Irish
Employers (FIE) and the Confederation of Irish Industry (CII). IBEC is the umbrella body for leading
business groups and sectoral associations, and it performs the dual functions of an employer organisation
(handling industrial relations) and a trade association (promoting business generally).

Other notable employer organisations include the Construction Industry Federation (CIF), with 2,435
members; the Society of the Irish Motor Industry (SIMI), with 1,817 members; the Irish
Pharmaceutical Union (IPU), with 1,605 members; the Irish Hotels Federation (IHF), with 939
members. The Chambers of Commerce (CCI) do not play a role in collective bargaining, but are
involved in the system of social partnership. Because estimates range between 35% and 67%, no reliable
figure can be presented on how many employees work in companies that are members of an employer
organisation.

The table below provides details of the main union and employer organisations.

Na.m e of Details of membership IOt

union members

ICTU Tre}de union confederation with 56 affiliated 784,277
unions

SIPTU Largest general union with membership across 250,000 plus
range of occupations and sectors of the economy

IMPACT Organises in the public sector 54,000

MANDATE | Retail and wholesale union 40,000

TEEU Technical Engineering and Electrical Union 34,000

INO Irish Nurses Organisation 30,000

Employers’ Details of membership Number of

organisation members

IBEC Umbrella body 3,485 member

companies

CIF Construction Industry 2,435

SIMI Motor Industry 1,817

IPU Pharmaceutical Industry 1,605

IHF Hotels 939

3. Joint bodies

The State as an equal partner in the Irish Partnership industrial relations model represents the public good
and the public sector employer at this negotiation forum. It also has a facilitative role, providing a range
of third-party institutions to assist in dispute resolution. There are a number of advisory bodies
established by the State or where the State has representation including: National Economic and Social
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Council (NESC), Economic Social Research Institute (ESRI), the National Centre for Partnership and
Performance. The top-level social partner group, known as the National Implementation Body (NIB), is to
continue in its current role of monitoring the resolution of, and intervening in, major disputes, which it
usually refers to the Labour Relations Commission (LRC) or the Labour Court. The NIB can also make
recommendations to the social partners on how to deal with particular problems by way of further
procedural changes. The NIB is comprised of very senior government, employer and union
representatives.

Historically, the state did not directly involve itself in the collective bargaining system. Instead it adopted
a facilitative role, providing a range of third-party institutions to assist in dispute resolution. The system
of industrial relations is characterised by very high use of both the collective and individual dispute
resolution bodies. In recent years there has been an increase in the involvement of the High Court and
Supreme Courts in industrial relations cases. There are two main dispute resolution bodies dealing with
collective industrial relations and other Tribunals for dealing with individual issues and equality issues:

e The Labour Relations Commission (LRC), established in 1990 (Section 25 Industrial
Relations Act 1990) is the main state institution. Among other functions, it provides conciliation,
mediation, and advisory services. It also provides a rights commissioners service, which deals
with both individual employment law disputes and industrial relations disputes;

e The Labour Court, established by the Industrial Relations Act 1946 and amended by Section 26
of the Industrial Relations Act 1990 makes recommendations for resolving labour disputes and it
is considered to be the court of last resort. Although its recommendations are generally non-
binding, in recent years efforts have been made in certain disputes to introduce binding
arbitration. It also adjudicates on some individual employment law disputes, notably in the area
of equality, and in such cases its decisions are binding on the parties — subject to appeal to the
civil courts;

e The Equality Tribunal (established by the Employment Equality Act 1998) has the main
responsibility for adjudicating on equality disputes, with appeals being taken to the Labour Court
and High Court on points of law. Equality issues can also be referred to the civil courts;

e The Employment Appeals Tribunal (EAT) is the main body dealing with employment law
disputes, with an option to refer many of these disputes in the first instance to a Rights
Commissioner (established by the Industrial Relations Act 1969). Appeals against the decisions
of such bodies can end up in the civil courts; and

e The Department of Enterprise Trade and Employment Labour Inspectorate enforces the
national minimum wage and health and safety legislation.

4. Collective bargaining

Collective agreements generally lack the force of law, being binding in honour only. Because collective
agreements are governed by the law of contract they require all the elements of a valid contract.
Collective agreements are binding between the parties to the agreement i.e. employers and trade unions —
but not the members. To overcome this problem and make the agreement legally binding on employees,
terms and conditions of employment gain legal effect when incorporated by an employer into the
employment contract.

Agreements can be registered with the Labour Court, thereby acquiring legal effect. However, there is
limited use of this provision and it is largely confined to collective agreements covering specialist issues
such as pensions. It is also possible to have a registered agreement that covers an entire industry,
including employers that are not members of the relevant employer organisation. Not every trade union
signed up to the new national pay agreement or the second public service pay benchmarking exercise.

The fact that national agreements do not have legal effect, and are not applied nationally, means it is not

possible to calculate a rate for collective bargaining coverage. If equated with the trade union density, at
around 40%, this would make it lower than most other Western European countries. However, it is

291



EMPLOYEE REPRESENTATIVES IN AN ENLARGED EUROPE

possible that the bargaining coverage is greater than union density because some non-union employers
might use the national agreements as a guide to pay increases, but there no empirical data on the extent of
such an effect exists.

In Ireland any party recognised for the purpose of collective bargaining in the workplace/company may
enter into a collective agreement with the company. Arising from a recent Supreme Court case (2007) —
Ryanair vs. IMPCT trade union — the Supreme Court has ruled that there is no reason why collective
bargaining should be confined to unionised employment.

In contrast to some other European countries, Ireland does not have any widespread procedures for the
extension of collective agreements, at whatever level, to cover parties who were not originally signatories
to the agreement. However certain procedures for the extension of agreements and the imposition of
binding terms and conditions of employment do exist and the two systems are outlined below:

The Industrial Relations Acts 1946 to 1990 provide for the extension of collective agreements to non-
signatories through the Registered Employment Agreement (REA) system. Agreements that can be made
binding include those covering a sector or region (public agreements) and single enterprises (private
agreements). The Labour Court will register an agreement if certain conditions are met, one of which is
that the parties to the agreement are substantially representative of the workers and employers to whom
the agreement is expressed to apply. The effect of registration is to make the agreement legally binding on
every worker of the class, type or group to which it is stated to apply and to his employer, even if such
worker or employer is not a party to the agreement. The opportunity to register an agreement offered by
the legislation has been little used in practice, and has not had a significant impact on the terms and
conditions of workers throughout the economy. At present there is only one "live" private REA and five
public REAs covering two sectors on a national basis, and two sectors in the Dublin area only.

Joint Labour Committees (JLCs) are bodies established under the Industrial Relations Act, 1946 to
provide machinery for fixing statutory minimum rates of pay and conditions of employment in various
sectors. A JLC is made up of equal numbers of employer and worker representative appointed by the
Labour Court and a chairman and substitute chairman appointed by the Minister for Enterprise, Trade and
Employment. JLCs operate in areas where collective bargaining is not well established and wages tend to
be low.

The function of a JLC is to draw up proposals for fixing minimum rates of pay and conditions of
employment for the workers involved. When proposals submitted by a JLC are confirmed by the Labour
Court, in the form of an Employment Regulation Order (ERO), they become the statutory minimum pay
and conditions of employment for the workers concerned. Employers are then bound under penalty to pay
wage rates and provide conditions of employment not less favourable than those prescribed.

Companies engaging in collective bargaining usually have agreed procedures to guide the process such as
the election of officers, proceedings at meetings, and the duration of term of office. Collective bargaining
will usually have well developed rules based on democratic principles to inform the decision making and
voting process. Section 14 of the Industrial Relations Act 1990 sets out the balloting procedures prior to
engaging in industrial action.

An employer of workers to whom an Employment Regulation Order applies must keep records of wages,
payments, and so on, and must retain these records for three years. The employer must also put up a
prescribed notice in the place of employment setting out particulars of the statutory rates of pay and
conditions of employment.

Employment Regulation Orders are enforced by the Labour Inspectors of the Department of Enterprise,
Trade and Employment. These inspectors have the power to enter premises, inspect wage sheets and other
records, interview the employers and workers concerned, recover arrears and, if necessary, take legal
proceedings against an employer who is in breach of an ERO.

Since 1987, pay bargaining in Ireland has predominantly occurred at national level through successive
social partnership agreements, although an element of local pay bargaining still occurs round these pay
floors. As a result of the national agreements, Ireland has a highly centralised bargaining system and with
the notable exception of the construction sector, industry level bargaining is not a feature. Outside the
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national agreements, negotiations normally take place at organisation level between trade unions and
individual employers, with the latter usually represented by an employer organisation.

Since 1987 the partnership model has played a major role in the development and conduct of economic
and social policy for Ireland. This approach contributed to raising the country from a deep economic and
social crisis in the 1980s and facilitated a return to growth. Since 1987 a number of partnership
agreements have been implemented. These agreements determine the growth of pay in both the public
and private sector, but also embody a negotiated approach to a wide range of economic and social
policies. The consensus which underpinned these agreements was, to a large extent, developed in the
National Economic and Social Council (NESC), in which the social partners and senior civil servants
undertake analysis and discussion of strategic issues.

5. Collective disputes

In Ireland the Industrial Relations Act 1990 requires all industrial relations disputes to be referred to the
Labour Relations Commission (LRC) for settlement (in exceptional circumstances a dispute may be
referred to the Labour Court). If the LRC is unable to resolve the dispute, the dispute will be referred to
the Labour Court, with the agreement of the parties, which is intended to be a court of last resort.
Employment disputes involving a single worker, or small group, are usually referred, in the first instance,
to the Rights Commissioner Service, established under the Industrial Relations Act 1969, and amended by
the 1990 Act. This operates within the ambit of the LRC. Either party to such individual disputes may
appeal against any Rights Commissioner decision, to either the Labour Court or the Employment Appeals
Tribunal (EAT), depending on the issue. Individuals may seek remedies at the EAT for alleged
infringements of their statutory employment rights in relation to disputes over redundancy, unfair
dismissal, working time, maternity and parental leave etc. In other cases, involving discrimination or
victimisation but not dismissal, the Equality Tribunal may investigate complaints. The Equality Tribunal
is an independent quasi-judicial body established in 1999, whose core function is to investigate and/or
mediate complaints of unlawful discrimination at work under the Employment Equality Act 1998, and to
provide legal enforcement and remedies.

A distinction is normally made between collective and individual conciliation. Collective conciliation is
offered in disputes between employers and trade unions, and is seen as appropriate only when the internal
disputes procedure has been exhausted. Conciliation in collective disputes may relate to issues such as
pay and conditions, trade union recognition and (less frequently) dismissal. Conciliation is usually a
necessary step before the parties may make use of other dispute-settlement mechanisms such as mediation
or arbitration. Individual conciliation in Ireland is carried out by Rights Commissioners. At a collective
level, conciliation is offered by the Industrial Relations Officers of the LRC, originally known as
Conciliation Officers. The LRC maintains a computer record of all interventions and settlements at
conciliation level, and claims a high success rate.

Arbitration is a form of third party intervention in industrial disputes, with a view to reaching a
settlement. Given the tradition of voluntarism in Irish industrial relations and thus the general lack of
legal intervention in collective bargaining, the outcome of arbitration is binding in honour only; in other
words, an arbitrator's award cannot be legally enforced by either party, but it would be quite rare for
either party to fail to abide by the arbitrator's decision. The arbitrator's decision would normally be
expected to fall somewhere between the positions of the two parties in dispute; an exception to this is
what is termed “pendulum arbitration”.

The principal dispute-settlement institutions in Ireland are the LRC and the Labour Court. The Labour
Court is not a court of law but is instead a forum in which third-party intervention is provided. The
Labour Court does not use the word "arbitration" to describe its investigations, but in practice they may
sometimes amount to arbitration. While the parties are not expected to agree in advance to abide by the
Court's decision (with the exception of cases brought under section 20 of the Industrial Relations Act
1969 where trade unions may make a unilateral reference to the Court provided they give an undertaking
to abide by the decision), in practice the parties tend to accept the Court's determination as final. It may
be argued that since neither party would agree to go to the Court if they believed that the other did not
intend to abide by the decision, in practice the Court's function has become that of arbitrator.
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Mediation is a form of third-party intervention as a means of dispute settlement. Mediation is closer to
conciliation than arbitration, in that arbitration is a quasi-judicial process, since the arbitrator makes a
decision which the parties are expected to abide by. In mediation, the mediator can proceed in the manner
of conciliation, attempting to reconcile the parties, but may also make recommendations. These
recommendations may be accepted or rejected by either party to the mediation process, or by those to
whom the parties are responsible. For instance, a trade union's members may reject the
recommendations, or - as with recommendations under the State Conciliation and Arbitration Schemes -
these may be rejected by the Minister or the Dail (the Irish Lower House of Parliament). Mediation in
Ireland is provided by the LRC and in terms of investigation of disputes, by the Labour Court.

Strikes

Industrial disputes and lock-outs are governed by statute and the Irish Constitution, including: the
Industrial Relations Acts 1946-2005 and Trade Unions Acts 1941-1976; Section 14 of the Industrial
Relations Act 1990 obliges trade unions to hold a secret ballot prior to taking any form of industrial
action. Section 19 of the Act restricts employers from obtaining injunctions against trade unions and their
members, to restrain them from taking industrial action, provided the legal procedures for balloting set
out in Section 14, have been followed.

The latest Central Statistics Office (CSO) data, as of July 2007, shows that during the first quarter of 2007
there were 1,797 days lost to industrial disputes. This compares with 3,407 for the same period last year.
Disputes are included in the figures if they involve a stoppage of work lasting for at least one day and
total time lost is 10 or more person-days.

lll. EMPLOYEES’ REPRESENTATION IN THE UNDERTAKING

1. General issues

Ireland has no system of statutory works councils but they do operate in a minority of Irish companies on
a voluntary basis. Trade unions are the primary channel of workplace representation, and the
establishment of works council-type structures on a voluntary or collectively-agreed basis is not common
practice.

There is no universal model of employee representation in Ireland. Since 1977 Ireland has introduced a
number of statutes on worker participation and information and consultation in order to enable Ireland
comply with European Union requirements. Despite the introduction of legal enactments in this area there
remain a significant number of small and medium indigenous Irish companies (SMEs) that have no form
of employee representation, except through collective bargaining, which only applies in companies where
trade unions are recognised. There is therefore a significant number of indigenous Irish SMEs without
any form of employee representation. Employee representation at company level takes place at the
following levels:

—  Voluntary collective bargaining — involving trade union representative and employer

—  Worker Participation at Board level — this form of employee representation only applies to
employees in state and semi state companies, under the Worker Participation (State Enterprise)
Acts 1977 and 1988 (see VIIL4).

— Non-union open door policy: in companies where trade union recognition does not operate,
for example in the majority of U.S. multinationals, ‘open door management’ policies operate
with the employee having direct access to a HR manager on a one-to-one basis to discuss
issues. Following the recent Supreme Court decision (Ryanair case) 2007 this system of
representation may increase.
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Partnership

Since 1987 Ireland has been operating a partnership model of industrial relations. Research by the ESRI
on partnership asked employers about the existence of partnership processes in the private sector and
found that the incidence of explicitly-labelled formal partnership is low (just 4% of employers surveyed),
but that informal partnerships are somewhat more prevalent (19%).

In relation to employees’ responses, an important aspect of employees’ experience of work is the extent
of autonomy or control over their work. The ESRI findings relating to autonomy are mixed: 27% of
employees have low levels of control, around half (46%) have some discretion, but only 27% have a high
degree of control over work tasks. As many as 36%-42% of private sector employees responded that they
hardly ever receive information in areas such as product/service innovation, new technology, and new
work practices. Many employees also indicate a lack of prior consultation on decisions affecting their
work — as many as 27% report that they are rarely or almost never consulted.

Employees experience a higher incidence of direct participation than collective representation. Overall,
23% of all employees indicate that partnership committees involving management and unions exist at
their workplaces, with about one quarter of those reporting such arrangements being personally involved
in them. Meanwhile, about 38% report direct participation provisions — such as teamwork/problem-
solving groups — with more than 70% of employees in such workplaces being personally involved.

Works Councils

Workplace employee representation and participation structures are (outside the semi-state sector) solely
voluntary or based on agreement. There are no official statistics on the extent of such structures. The most
recent reliable and convincing evidence on this issue is provided by 1999 research based on the findings
of a 1996/7 University College Dublin national workplace survey on Irish management practice in the
changing marketplace. Of the workplaces surveyed claiming to have in place various forms of employee
participation, 12.7% had joint consultative committees/works councils (compared with 71% for total
quality management, 59% for teamwork, 15% for quality circles and 6% for ad hoc task forces). It seems
clear that relatively few employers have works council-type structures in place.

Information and Consultation

An important legal development in 2006 was the transposition of the EU Information and Consultation
Directive to smaller scale companies. The Employees (Provision of Information and Consultation) Act
2006 extends a right to information and consultation to smaller scale undertakings: in undertakings with
at least 100 employees from 23 March 2007 (it was previously at least 150) which will decrease to at least
50 employees from 23 March 2008. The main features of the Act are:

— a10% employee trigger mechanism for setting up an information and consultation structure;
— that trade unions will no longer be the sole channel for employee representation;
— afacility for the negotiation of ‘pre-existing’ agreements;

— the freedom to avail of ‘direct’ forms of information and consultation, to suit local
circumstances.

One of the most controversial aspects of the 2006 act, Section 7, provides that negotiations to set up an
information and consultation structure will have to be ‘triggered’ by workers themselves. This should be
done in the form of a written request from at least 10% of employees of the undertaking, subject to a
minimum of 15 employees and a maximum of 100 employees. The provision for direct information and
consultation has also attracted controversy, with trade unions arguing that information and consultation
should take place through representative channels. Ireland’s largest union, the Services Industrial
Professional and Technical Union (SIPTU) has threatened to challenge the legislation in Europe.
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2. Legal basis and scope

The right to form and join trade unions is protected by the Irish Constitution. However, this does not
imply an obligation on employers to recognise or to negotiate with any trade union. The Industrial
Relations (Miscellaneous Provisions) Act 2004 allows for employee representatives (who need not be in a
trade union) to refer a claim over workplace representation rights to the m LRC if an employer refuses to
engage in local voluntary discussions. Following the 2007 Supreme Court ruling (Ryanair case) it decided
there was no reason why collective bargaining should be confined to unionised employment.

3. Capacity for representation

All employees (part-time, contract and full-time employees) have a right to join a trade union for
representation purposes. However there is no obligation, in law or in the Constitution, on the part of the
employer to recognise the trade union.

An individual with an industrial relations grievance, may be represented at an industrial relations forum
(Labour Court, LRC, Rights Commissioner, Employment Appeals Tribunal, Equality Tribunal) using self
representation, trade union representation, legal representation or colleague representation.

The rule book or constitution of individual trade unions sets out their rules.

4. Protection granted to the members

Section 6 of the Unfair Dismissals Acts 1977-1993 provides protection against dismissals for trade union
membership or activities.

Section 13 of the Employees (Provision of Information and Consultation) Act 2006 sets out the protection
afforded members by employers. This states that an employer shall not penalise the employees’
representative for performing his or her functions in accordance with the Act. This includes:

e dismissal

e other unfavourable change to his or her conditions of employment or any unfair treatment
(including selection for redundancy), or

e any other action prejudicial to his or her employment.

Section 8 of the 2004 Industrial Relations (Miscellaneous Provisions) Act protects workers against
victimisation due to membership or non-membership of a trade union.

5. Means

Companies may allow employees time off work for trade union activities. There is no additional
remuneration for such activities which are undertaken on a voluntary basis by the employee/workplace
representative.

The Industrial Relations Act, 1990, Code of Practice on Employee Representatives (Declaration) Order
1993 and Section 13(3) of the Information and Consultation Act 1996 provides that the employees’
representative shall be afforded any reasonable facilities, including time off, that will enable him or her to
perform his or her functions as employees’ representative promptly and efficiently. An employees’
representative shall be paid his or her wages (within the meaning of the Payment of Wages Act 1991) for
any period of absence afforded to him or her in accordance with subsection (3). The granting of facilities
under subsection (3) shall have regard to the needs, size and capabilities of the undertaking concerned and
shall not impair the efficient operation of the undertaking.

6. Role and rights

It is argued that the 2006 Act may have a very limited impact on the operation of information and
consultation mechanisms in the Irish workplace. Even where an employer comes within the scope of the
Act by virtue of the number of employees threshold, the obligations under the Act will only apply where a
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written request is made by 10% of employees (but not less than 15 or more than 100 employees) to the
employer or to the Labour Court to enter into negotiations to establish information and consultation
arrangements. While it remains to be seen whether large numbers of employees will request employers to
establish information and consultation procedures in their workplaces, employees’ involvement in their
employer’s business will, as a result of this legislation, become a growing feature of carrying out business
in Ireland.

The Irish Congress of Trade Unions (ICTU) has expressed reservations regarding the Act and argued that
it does not give workers an automatic right to information and consultation, allowing them only to trigger
negotiations to set up such structures and that, consequently, employees will face hurdles raising issues.
Others have argued that the new Act could turn out to be a “double-edged sword” for trade unions.” On
one hand, it could provide a second channel of employee representation. The widespread information and
consultation could result in more employees seeking expertise and guidance from their trade unions and
may encourage more employees to join trade unions. Alternatively where companies set up information
and consultation structures, employees may draw the conclusion that they have no need for a trade union.
Trade unionists may also view the new work “council-type” forums that may emerge as competition, if it
means that fewer workers seek trade union recognition.

The Act more or less complies with the text of the original Directive and provides for information and
consultation on economic and financial matters. The Directive's subsidiary requirements list ‘transfers of
production, mergers, cutbacks or closures of undertakings, establishments or important parts thereof, and
collective redundancies as areas subject to information and consultation.

Section 8 of the act sets out minimum requirements for negotiated agreements and for how the approval
of the workforce is to be secured. A negotiated agreement shall be:

in writing and dated;

— signed by the employer;

— approved by the employees;

— applicable to all employees to whom the agreement relates;

— available for inspection by those persons and at the place agreed between the parties.

Where no pre-existing agreement is in place or where the parties fail to introduce a negotiated agreement
within six months, then the parties have to adopt — once it is feasible to do so and not later than six
months after they first become applicable — the Standard Rules. These rules provide for the election of an
information and consultation forum of not less than three employees or more than 30 employees.

In a limited number of cases, employee representatives have an input in aspects of corporate restructuring
through voluntary ‘partnership agreements’ between unions and company management. But, the input of
representatives tends to be limited to information and consultation rights relating to operational issues
such as new forms of work organization. It is very rare for representatives to exercise a veto over higher-
level strategic corporate issues, such as mergers/takeovers, divestment/investment. Moreover, these
‘partnership agreements’ are voluntarist, in the sense that they have no formal legal support and can be
withdrawn by employers at any time.

7. Other specific representation bodies

Other specific representation bodies are the Health and Safety Committees and the European Works
Councils

The EU Directive on Information and Consultation was transposed into Irish law in the Transnational
Information and Consultation Act 1996 and potential covers 350 companies with operations in Ireland.
European Works Councils (EWCs) have provided (or will provide) the employees of these operations
with important information and consultation rights and are a useful element in the process of extending
partnership arrangements. However, Ireland is rather unique in that, unlike many other European
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countries, it does not have legislative supports for works councils or similar structures, apart from in the
commercial semi-state sector.

The Act more or less complies with the text of the original Directive. However, there are a few important
novelties in the Irish legislation. One such feature is the term European Employees’ Forum. The
significance of this term has been a matter of some contention. Some commentators feel that mention is
made of an employee forum simply to give a name to whatever structures emerge from negotiations at the
special negotiating bodies (SNBs). It may also be the case that that such a term is more likely to be
favoured by non-union companies because it is less likely to be associated with union orientated bodies.
Another feature that was not included in the Directive was that pre-directive agreements had to be agreed
and supported by the majority of employees affected.

External assistance from experts, financed by the undertaking, is available under the Transnational
Information and Consultation Act 1996.

8. Protection of rights

Section 13 of the Employees (Provision of Information and Consultation) Act 2006 sets out the protection
afforded to union members by employers (see VIIL.3.6 above).

The Act provides for the Labour Court to investigate disputes that arise under the legislation and provides
for the enforcement of Labour Court determinations by the Circuit Court. It also provides strong
protections for employees’ representatives in the performance of their duties under the Act.

The legislation provides for penalties of up to €3,000 or imprisonment for a term not exceeding 6 months
or both on summary conviction for offences under the Bill and on conviction on indictment to a fine not
exceeding €30,000 or imprisonment for a term not exceeding 3 years or both.

IV. EMPLOYEES’ REPRESENTATION IN CORPORATE BODIES

In Ireland there is no statutory framework for board-level representation in the private sector. In the State
and semi state sector, employee representatives have one-third of the seats on the main board, required
under the Worker Participation (State Enterprises) Acts 1977 and 1988. This is based on the single tier
model of worker participation.

Until 1977, there had been no form of institutionalised employee participation, apart from collective
bargaining. This changed when the 1977 and 1988 Acts were introduced. Worker directors are now firmly
established in state-owned commercial companies. The 1977 Act provided rights to employee
representation on the boards of seven of the largest state-controlled companies. The 1988 Act provides for
the introduction of arrangements for sub-board structures in the state sector. In recognition of the fact that
different circumstances apply to individual companies, the Act allows management and worker
representatives to choose from a wide range of sub-board participatory institutions (Kelly & Hourihan
1997) .

The Acts cover less than 10% of the workforce. There are approximately 60 worker directors in total.
Employee representatives have seats on single-tier/unitary boards of directors. However, they are in the
minority on these boards as they only account for one-third of board membership. Board representatives
are directly elected by the workforce. Representatives must be company employees. Trade unions have
nomination rights. In practice, the majority of worker director representatives are also trade unionists
(Carley 1998:15)

Composition
The 1977 Act established the following participation provisions:

—  The direct election of full-time employees to one-third of the seats on the board of directors in
seven state-controlled trading companies.
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—  The franchise extends to all full-time employees.

— Candidates for election may be nominated only by a trade union or other organisation (such as
a staff association), which is recognised for collective bargaining purposes by the company
concerned.

—  The term of office of the elected worker directors is three years.

—  The worker directors hold the same status as any other directors and are therefore entitled to
the same rights and assume similar responsibilities.

—  Elections are conducted under the proportional representation system.

Functions

The 1988 Act provides for the introduction of arrangements for sub-board structures in the State sector. In
recognition of the fact that different circumstances apply to individual companies, the Act allows
management and worker representatives to choose from a wide range of sub-board participatory
institutions.

Section 18(2) of the 1977 Act states that a person who is appointed to be a member or director of a
designated body and whose duties are not full-time should not suffer any reduction in pay and allowances
he/she would normally expect to receive.

With regard to confidential information, the rules governing company directors under the Companies Act
1963 apply.

European Companies

The Directive on employee involvement in the European Company (SE) was transposed into Irish
legislation by the European Communities (European Public Limited-Liability Company) (Employee
Involvement) Regulations 2006 which was signed by the Minister for Enterprise, Trade and Employment
in December, 2006but did not come into effect until the end of March, 2007. This legislation followed the
Directive closely and the transposition was supported by the social partners.

V. EMPLOYEE INVOLVEMENT IN DECISIONS THAT AFFECT THE
UNDERTAKING

Recovery and bankruptcy procedure

There are no procedures available under Irish industrial relations legislation to trade union representatives
in this area. However the Companies Acts 1963-1990 sets out the rules for Directors in insolvency and
bankruptcy issues.

Operations affecting shareholder

Employees and their representatives possess little real power to shape re-structuring issues, with external
shareholders having more power to affect corporate decision-making. In a limited number of cases,
employee representatives have an input in aspects of corporate restructuring through voluntary
‘partnership agreements’ between unions and company management. But, the input of representatives
tends to be limited to information and consultation rights relating to operational issues such as new forms
of work organisation. It is very rare for representatives to exercise any kind of veto over higher-level
strategic corporate issues, such as mergers and takeovers, divestment and investment. Moreover, these
‘partnership agreements’ are voluntary, in the sense that they have no formal legal support and can be
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withdrawn by employers at any time.

There is no procedure in Irish industrial relations law available to trade union representatives to prevent
seek to prevent company difficulties. However, trade unions and employees may seek the injunction
remedy to prevent an employer taking certain action. This legal procedure is currently under
consideration by the Aer Lingus trade unions following the privatisation of the company and proposals to
move significant business to Belfast Airport (August 2007). On a number of occasions employee
representatives have made appeals to public authorities regarding the consequences of restructuring.
However, this has mainly occurred in the commercial semi-state sector. Trade unions have often appealed
to the Department of Public Enterprise regarding the consequences of re-structuring.

Under the Mergers and Takeovers Acts, 1978 to 1996, any member of the public can write to the Minister
for Enterprise, Trade and Employment to challenge a proposed merger or takeover. This includes workers
or worker representatives in a company planning to undergo a merger or takeover. However, only the
Minister has the authority to veto a merger or takeover, by prohibiting or postponing it.
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ITALY

The Italian model of industrial relations radically changed after the Second World War. During the
fascist-corporative period (1926 - 1944) freedom of association and industrial action were banned and
collective bargaining was considered an instrument of public economic policy, managed by the fascist
trade unions under the control of the Fascist Party. The fall of the fascist regime and the 1948
Constitution allowed the reinstatement of freedom of association, the affirmation of the right to strike and
the return of collective bargaining into the legal sphere.

According to article 114 of the Italian Constitution, powers and functions are shared among
Municipalities, Provinces, Large Cities (Citta Metropolitane), Regions, and the Central State. In
particular, according to art. 117 which has been substantially reformed by Constitutional Act n. 3 of 18"
October 2001, labour law issues fall within the exclusive legislative competence of the State (national
legislator) and the same happens for basic social insurance and for the definition of essential levels of
protection of civil and social rights which have to be granted nationwide. On the other hand, the State and
the Regions regulate protection of health and safety of work, vocational and professional training and
complementary and integrative social security. Regions hold an exclusive legislative competence in areas
including job placement and the management of employment services.

|. ECONOMIC AND SOCIAL CONTEXT

Some basic economic data
With reference to GDP and expenditure components the following data was published on 9™ March 2007

by the Italian National Institute of Statistics (ISTAT), Quarterly National Accounts, and refers to the
fourth quarter of 2006:

GDP evolution
VOLUMES IN
MILLIONS OF EURO GROWTH RATES
IV quarter '06 to III | IV quarter '06 to
quarter '06 IV quarter '05
Gross Domestic Product 317.9 1.1 2.8
Imports 86.3 2.0 5.6
Final Consumption Expenditure 248.9 0.2 1.2
- housgholds final consumption 186.7 02 17
expenditure
- NPISH find Government final 622 0.0 02
consumption
Expenditure
Gross Fixed Capital Formation 66.6 1.8 3.8
- equipment and other products 30 1.6 3.6
- transport equipment 6.4 0.4 2.6
- construction 30.2 23 42
Changes in inventories, including
acquisitions less disposals of
valuables
Exports 84.525 4.5 6.3

(Source ISTAT, press release 9" March 2007, www.istat.it)
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As far as the productive structure is concerned, Italian firms are organised according to three different
models:

—  Mult-iscale dimension groups - From an industrial relations point of view, the large scale
dimension groups’ model is characterised by high union density;

— Small and medium enterprises (SMEs), which prevail in Italy, are usually grouped into
districts, i.e. geographical areas, where a particular type of production is concentrated. With
reference to industrial relations, generally speaking, unions are present in firms employing
more than 15 workers, where representative bodies can be established according to art. 19 of
Actn. 300 of 1970 (see below).

— Cooperatives with a mutual purpose, which usually pay attention to the participation of
workers, often associates of the cooperative

Labour Market

In the fourth quarter of 2006, the labour force in Italy was 24.727 million, the total number of employees
was 23.018 million, and the total unemployment rate was 6.9%.

There were 6.057 million self-employed, distributed respectively in 3.017 million in the North, 1.292
million in the Centre and 1.748 million in the South of Italy. In the fourth quarter of 2006, the incidence
of part-time work was 13.8% of the total (23.018 million) i.e. 3.123 million divided into employees and
self employed. Among part-timers (2.339 million), 409,000 were men and 1,930,000 were women.
Around 4.2% of men and 26.5% of women work part time.

In the same period, fixed-term contracts made up 13.6% of the total (23.018 million), so fixed term
workers numbered 2,313 million. In the fixed-term contract the distribution by gender is as follows: 1.101
million men and 1.211 million women — accounting for 11.4% of men and 16.7% of women.

Concerning labour supply, the data shows that in 2006 it increased by 210,000 in comparison to 2005
(+0.9%); in particular the increase has been of 110,000 female workers and of 100,000 for male workers.
The activity rate with regard to the age range 15-64 is 62.7%. The employment rate with regard to the
age range 15-64 is 58.4%.

II. INDUSTRIAL RELATIONS

1. Legal basis and key issues

Italian industrial relations are based on the principle of autonomy since, according to art. 39 par. 1 of
Italian Constitution, trade union organisation is free. This means that trade unions have the right (and not
simply the freedom) to freely organise themselves and their activity and that neither the State nor any
private subject can act in breach of this right. It is discussed whether employers’ associations too are
covered by art. 39 par. 1 Cost., or whether this principle only regards only employees’ representatives
(trade unions). According to some academics, art. 39 Cost. refers only to trade unions, and employers’
freedom of association has to be derived from art. 18 Cost. (freedom of association in general) and from
art. 41 Cost. (freedom of private economic initiative). Other academics think that art. 39 also includes
employer associations. The first position is preferred due to the link between art. 39 and art. 40, which
provides the right to strike that obviously only applies to employees and their representatives.

The Italian system of industrial relations has been strengthened by Act n. 300 of 20 May 1970, better
known as the Workers’ Statute (Statuto dei lavoratori — hereafter SL) which, after more than twenty
years, finally implemented at workplace level the constitutional principles concerning trade unions’ rights
and freedoms, and the dignity of the employee as an individual. It has been argued that it was only with
the adoption of the SL that the constitutional rights of the workers effectively penetrated the enterprise. It
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is important to mention article 19 of the SL here, as this recognises the workers’ right to constitute a
representative body within the enterprise (see below).

The government use to play an active role in industrial relations through tripartite agreements. Such a role
was often related to the structural problems of the productive system or of the labour market, as in in the
1980s when attention was drawn to wages dynamics and the link with a growing inflation. Of great
interest in that period, are two tripartite agreements on employment and industrial relations — the so-
called “Scotti” agreement of 22" January 1983, which attempted to stop wages being automatically
adjusted in line with inflation; and the so-called “San Valentino” agreement of 14™ February 1984, which
succeeded in doing so without the agreement of CGIL, the major trade union confederation in Italy (see
below)..

In the 1990s, the most important tripartite agreement has been represented by the Protocol of July 23™ of
1993 concerning wages and employment policies, bargaining structure and levels, labour policies and
instruments to support production (**’). This Protocol can still be considered as the fundamental charter of
the contemporary Italian industrial relations system. This has been completed by the Protocol of 20™
December 1993 on a new employees’ representative body (RSU). Furthermore, in the second half of the
1990s, on 27™ November 1996, the social partners signed an agreement under the supervision of the
Minister of Labour on the implementation of EC Directive of 22™ September 1994, 94/45/CE providing
the institution of the European Work Council.

At the end of 1990s, on 22" December 1998, the social partners and the Government signed a Protocol
on development and employment, on the use of the “concertative” method, and on the implementation of
EC directives concerning the European social dimension. In particular, the Government agreed that the
implementation of these matters has to be preceded by an opinion, or common position, issued by the
social partners in order to grant a certain degree of consensus from them (**%).

The last tripartite agreement is represented by the “Pact for Italy” (Patto per I'ltalia) of 5t July 2002
based on the right wing government’s intention to reform the labour market, employment contracts, social
security, and the pension system. This agreement has not been signed by CGIL and has produced no
practical effect in terms of trade unions involvement in the law-making process.

2. Social partners

Trade Unions
The three major Italian trade union confederations (CGIL, CISL, UIL) are members of the ETUC:

CGIL: General Confederation of Italian Workers (Confederazione Generale Italiana del Lavoro) had 5.5 million
members in 2006. As successor of the CGL, set up in 1906, its traditional leanings are communist and socialist.

CISL: Italian Confederation of Workers’ Unions (Confederazione Italiana Sindacati Lavoratori) had 4.3 million
members in 2006. As successor of the CIL, set up in 1918, its traditional leanings are mainly Christian-democrat.

UIL: Union of Italian Workers (Unione Italiana del Lavoro) had 1.9 million members. As successor of the UIS,
which split from the CGL in 1911, its traditional leanings are socialist, social-democrat and republican.

Total union membership was estimated in 11.589 million or 23% of the adult population in 2004. Trade
union density was 34% in 2004. There were major differences among sectors: 25% in industry, 26% in
services and 35% in administration, health and social services. Others differences can be observed with

9 The 1990s have been characterized by a large use of the concertative method.

30 Social dialogue has usually preceded the implementation of European directives concerning workers involvement,
see, fi., the Social Partners Agreement of 2nd March 2005 on the implementation of the Directive 2001/86/EC; the
Social Partners Agreement of 27th November 2006 on the implementation of the Directive 2002/14/EC; the Social
Partners Agreement of 28th September 2006 on the implementation of Directive 2003/72/EC.
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regard to gender (34% men; 23% women); age (>30: 16%; between 30 and 49: 31%; > 50: 32%); with
regard to occupation (31% professional and managerial staff; 28% white collar; 37% skilled blue collar;
23% unskilled blue collar).

Employers’ associations

With regard to the employers’ associations there is almost a “mirror effect” i.e. they have developed in relation to
the existence of, and by reacting to the claims of, the trade union movement.

In the private sector, Confindustria, the General Confederation of Italian Industry (Confederazione Generale
dell'Industria Italiana), is a member of BusinessEurope, and the largest organisation. It is composed by about 260

federations divided by sectors and provinces. There are several other organisations:

- Confcommercio which unites enterprises in commerce and services;

Confservizi which represents enterprises in local public services;

Confagricoltura, Coldiretti and Confcoltivatori are organisations for the agricultural sector;
- Confapi, Confartigianato and the CNA represent SME and craft workers;

- ABI (d4ssociazione Bancaria Italiana), which has included Assicredito since 1997 and represents a large number
of banks.

In the public sector, since 1993 the ARAN (Agenzia per la Rappresentanza Negoziale) has represented the State as
an employer in collective bargaining. More recently (1997) the legislator has recognised public administrations’ right
to give directives to ARAN through the so-called Sector Committees which are representative bodies of public
administrations of the same kind (for instance all the Regions).

3. Joint bodies

With regard to institutional participation, the social partners can appoint members into the National
Council for Labour and Economics (CNEL) instituted by article 99 Cost. According to the Italian
Constitution, CNEL can submit legislative drafts on labour and economic matters to the Parliament. As
provided by art. 2 of Act n. 936 of 30™ December 1986, CNEL is composed of 12 experts (eight of them
appointed by the President of the Italian Republic, and the other four proposed by the Prime Minister);
and 99 representatives inform different industrial and service sector, both public and private. Forty four
are representatives of employees (appointed by trade unions), 18 of them are representatives of self-
employed workers (appointed by self-employed associations) and 37 of them are representatives of
employers (appointed by employers’ associations).

With reference to the institutional participation of the social partners in the directive boards of
public administrations, trade union participation is currently viewed negatively, and under art. 44 of
Legislative Decree 165/2001, all the provisions concerning the participation of employees’
representatives in the directive boards of Public Administration have been repealed.

A different form of social partners participation in administrative bodies is that provided for in the
Arbitration and Conciliation Board within the Local Offices of the Ministry of Labour (Direzioni
Provinciali del Lavoro), which are composed of one member appointed by the local Office and members
appointed, in the same number, by trade unions and employers’ associations.

Article 8 of the Legislative Decree n. 188/05 on the implementation of Directive 2001/86/EC provides an
independent administrative body, named Commissione Tecnica di Conciliazione (hereafter CTC) to deal
with the issue of disclosure of company confidential information.

Under article 14 of Legislative Decree 188/05, the Italian Legislator has also established a Technical
Committee within the Ministry of Labour and Welfare, composed of Ministry representatives and
members appointed by the social partners. This body has to monitor the application of Legislative Decree
188/05.
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Article 2 lett. 4) of the Legislative Decree n. 276/2003 recognises the functions of “Bilateral Bodies”
(Enti bilaterali) These bodies are constituted on employers’ associations and trade unions initiative and
are composed by their representatives. Among their functions are mediation of labour supply and
demand; the promotion of vocational training, best practice against discrimination, social inclusion of
disadvantaged people and the certification of the employment contracts.

4. Collective bargaining

Legal basis and key issues

One of the main features of the Italian industrial relations system has been the substantial lack of any
legislative intervention (apart from SL and Act n. 146 of 1990). Although the erga omnes effect of a
collective agreement is formally provided by article 39 Cost., the procedure laid down in its par. 2, 3, and
4 in order to achieve it has never been adopted by the Italian legislator. However, the government had
played a relevant role though the above mentioned tripartite agreements. In particular, the tripartite
Protocol of July 1993 laid down the fundamental rules for collective bargaining, according to which
priority has been given to a two level system i.e. the national branch level and the local or enterprise
level, depending on the practices in the sector concerned.

Branch national bargaining leads to branch collective agreements i.e. the CCNL (contratto collettivo
nazionale di lavoro), which lasts two years with regard to wages and economic conditions, and four years
as regards other matters, procedural clauses included. Branch collective agreements provide the
framework for local or enterprise bargaining which cannot derogate them.

With reference to the relationship between the law and collective bargaining the ruling principle is that
collective agreements that provide a lower level of protection in comparison to the one stated by the law
are null and void. On the other hand, collective bargaining, can always define more favourable conditions
for workers. However, since the 1980s, the law has often allowed and even stimulated collective
bargaining to derogate or implement its provisions. The rationale of this method of regulation of labour
issues is that collective bargaining is considered more flexible and can provide solutions supported by
employers and employees and, consequently, is more effective.

A particular example of interaction between the law and collective bargaining takes place when the social
partners are involved within the implementation of EC Directives. Since collective bargaining has no erga
omnes effect, any agreement reached between employers’ associations and trade unions cannot be
considered binding by the Legislator. However, de facto, the legislator usually takes into account the
social partners common position in the implementation of the directives.

Collective agreements are legally binding for the signatory parties and their members only. Nevertheless,
a consolidated case law recognises wages defined by national collective agreements as a reference point
for the judge in deciding weather the constitutional principle of sufficient wage laid down in art. 36 Cost.
has been respected by the employer. This also applies where the employer has not signed the collective
agreement or is not a member of the employers’ associations which have signed it.

In the public sector, the erga omnes effect of collective agreements is not a problematic issue as public
administrations are mandatorily represented by ARAN within collective bargaining and they must apply
the collective agreement signed by ARAN to all their employees (art. 45 par. 2 Legislative Decree n. 165
of 2001).

Main features

In the private sector, the population of workers formally covered by collective agreements is 43.3% of
employees. As to the number and distribution of collective agreements, the percentage of employees
covered by a collective agreement is 67% in industry, 51% in the services sector, 87% in the public sector
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(°"). The main topics regulated by collective bargaining are wages, tasks, working time, health and
safety, disciplinary sanctions, information and consultation, and the percentage of flexible contracts that
can be used by the employer.

5. Collective disputes

In Italy, compulsory arbitration is not allowed since it is considered against the constitutional right to
strike. For a long time neither the legislator nor social partners have provided for any kind of conciliation
or mediation in collective relations. Generally speaking, this is still so. Nevertheless, in 2000, while
amending Act n. 146 of 1990 concerning the exercise of the right to strike in essential services, Act n. 83
has introduced a duty for trade unions and any (public or private) enterprise or administration delivering
essential services to engage in a conciliation procedure accompanied by a cooling off period in order to
avoid strikes. Such a procedure has to be provided in the same collective agreement defining
indispensable tasks that have to be guaranteed in the case of strike. If collective bargaining does not
provide for this, conciliation can be carried out by administrative bodies belonging to the Ministry of
Labour Affairs. Conciliation has also to be tried where public authorities are preparing to exercise
extraordinary powers (precettazione) which, according to the above mentioned Act n. 146/90, allow them
to ban strikes that are likely to put the public interest in danger.

In the public sector, where disputes regarding rights arising from an existing collective agreement, the
contracting parties are obliged to try to solve the dispute by negotiating an interpretative agreement which
eventually takes the place of the disputed one.

Strikes

The right to strike is recognised by article 40 of Italian Constitution which provides for legislation
concerning the way it is exercised. However this has not been enacted, with the exception of recent
legislation concerning strikes in essential services (Act n. 146 of 1990, modified by Act n. 83 of 2000). In
other cases, according to case law of the Supreme Court (Corte di Cassazione) and of the Constitutional
Court, trade unions are free to organise industrial actions to further their aims('>?).

With reference to the essential services, the main areas regulated by the Act 146/90 are:

- the definition of essential services - which includes health care, free movement and justice;
- the procedural requirements where a strike is called (conciliation and cooling-off period);

- the strike notice of at least 10 days;

- the definition, by collective agreement, of rights which must be guaranteed in the case of a strike - so-
called indispensable measures (for instance first aid in health care);

- the (economic) sanctions in case of breaches of the requirements;

- powers and functions of the Commission supervising the proper application of the law (Commissione
di Garanzia).

The Commission is an independent body composed of nine members chosen between experts in
constitutional law, labour law and industrial relations. They are appointed, jointly, by the Presidents of the
two Chambers of the Italian Parliament. Article 13 of Act 146 of 1990 defines the functions of the

1 The lack of 100% of coverage is due to the fact that a small part of public sector workers are not employed under
a private law employment contract but are bound to the administration by a unilateral administrative provision, like
Jjudges, diplomats and university professors.

52 According to the Supreme Court, decision 30 January 1980 n. 711, the exercise of the right to strike cannot
endanger the productive capacity of the firm protected by article 41 Cost. In other words, strike can touch the
production but not the productivity of the enterprise.
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Commission, which include evaluating the effectiveness of the “indispensable measures” and the
enforcement of the law.

The number of work-hours lost in strikes is linked to conflicts concerning the employment relationship
and two—thirds are due to collective agreement renewals. The latest statistics show that 3.143 million
hours were lost to strikes in 2006 (provisional data) compared with 6.348 million in 2005 and 4.890
million in 2004.

Employers too can defend their interests and have the option of using the lock out, which is the total or
partial closure of the establishment, refusing the performance of work offered by the employee and, as a
consequence, avoiding paying them wages. The Italian Constitution does not recognise the lock out as a
right, so the lock out is merely a freedom of the employer which has no protection at constitutional level.
The regulation of lock outs is found in contract law and, according to this, the refusal to accept
employees’ performance is considered a breach of the employment contract. An employee has the right to
claim compensation for damages suffered. According to specialised literature and case law, an employer
using a lock out cannot be considered liable for damages, except in the case of a “defensive lock out”
deriving from an unlawful strike ('**) which is unimaginable within the Italian legal system.

lll. EMPLOYEES’ REPRESENTATION IN THE UNDERTAKING

1. General issues

After the Second World War, the first form of workers representation bodies at the workplace were
Management Councils (Consigli di Gestione). A legislative draft proposal to give them legal status was
not passed and these Committees slowly disappeared following the full recovery of the Italian industrial
relations system.

Until 1970, employee representative bodies developed only on a spontaneous basis, sometimes supported
by collective bargaining, and their structure has often changed. For instance, the Commissioni Interne,
which emerged during the period from 1947 to 1968, was a kind of representative body without links to
the trade unions, and was directly elected by the employees. Delegates or Factory Councils (Consigli di
fabbrica), which existed in 1968 and 1969, were formed when a representative was elected by employees
carrying out the same type of job, and all the representatives together made up the Factory Council.

Nowadays, the Italian system provides for a single channel of representation at the workplace with some
aspects of the dual-channel model, with the election of the two thirds of representatives from trade union
lists. There is no distinction with regard to the scope of the employer’s activity. So, in Italy, there is no
specific exclusion or regulation of employee representation at workplaces within public or private
religious organisations.

2. Legal basis and scope

The Act 20" May 1970 n. 300, the so-called Workers Statute (Statuto dei Lavoratori, SL), recognises the
right to trade union representation within undertakings employing more than 15 workers. Article 19 of the
SL, in its original text, provided that in order to establish a trade union representative body
(Rappresentanze Sindacali Aziendali, hereafter RSA) within the undertaking, workers had to refer to the
most representative trade union confederations at national level, or to the trade unions which had signed a
national or provincial collective agreement that applied within the enterprise.

Art. 19 has been radically modified by a referendum on the 11" June 1995, so that now, in order to
constitute a RSA, workers may only refer to the trade unions which have signed the collective agreement
applied in the enterprise. However, in practice, the situation differs from the model defined by article 19,
because on 23" July 1993 a tripartite agreement provided a new model of trade union representation at

133 Constitutional Court, 4th May 1960, n. 29, Constitutional Court 15th December 1967 n. 141.
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the workplace. So now the Italian experience is characterised at plant level, by the presence of the trade
union unitary representative body (Rappresentanze Sindacali Unitarie, hereafter RSU), dominated, de
facto, by CGIL, CISL, and UIL.

Two third of RSU members are elected and their seats are allocated in proportion to the number of
workers’ votes; one third is designated by the above mentioned trade unions and the seats distributed
among them. RSU members enjoy the same rights and protection as the former RSA members, as
provided by Title III of the SL which guarantees that employees’ representatives are able to fully perform
their tasks. The RSU can conclude collective agreements at plant level and has information and
consultation rights provided by national collective agreements and by the law.

The main features can be summarised as follows:
e representation at the workplace is provided by trade unions bodies;

e the representative body provided by article 19 SL (RSA) has been de facto replaced by the RSU
established by the tripartite agreement of 1993;and

e there is no right to employees representation is granted in enterprises employing less than 15
workers.

In the public sector employees’ representation is regulated by article 42 of the Legislative Decree n.
165/2001 and by collective agreement 7™ August 1998. Here it takes the form of the RSU but all the
members are elected by the employees.

3. Composition

The 1993 Protocol lays down the following rules: Two thirds of seats: workers elected from competing
lists by all employees by a secret ballot with proportional representation; and one third of seats:
distribution among the lists presented by the signatory parties of the protocol, in proportion to the votes
won, through appointment or election. The number of seats set out by the Protocol is: three in
establishments with 16 to 200 employees; three additional seats for each further 300 employees from 200
to 3,000 employees; and three additional seats for each further 500 employees above 3,000 employees.
More favourable provisions specific to the sector or the enterprise contained in collective agreements
shall apply. All representatives, whether elected or appointed, constitute the RSU.

In public administration the Legislative Decree n. 165/2001 and the framework agreement of 7.08.1998
provides that all RSU members shall be elected directly by the employees, with proportional
representation.

The term of office of the RSU members is of three years. Resignations and the consequent replacement
of RSU members cannot exceed 50% of the whole number of the original members. In this last case, the
tripartite agreement of 1993 provides for the dissolution of the RSU and the call for a new election. In the
private sector, trade unions which have signed the protocol and trade union organisations that have
accepted its provisions and have the support of at least 5% of the electorate may present lists. In the
public sector, according to article 42 paragraph 4 of Legislative Decree n. 165/2001, trade unions which
have signed the RSU agreements supported by 3% of the workers concerned, or 2% in administrations or
bodies with more than 2,000 workers, may present lists.

Workers representation at the workplace is not mandatory, as the law merely provides that such
representation “may be established at the workers’ initiative” with reference to a trade union which has
signed the collective agreements applicable in the establishment (article 19 SL). In the public sector, the
initiative lies in the hand of a trade union which has signed the framework agreement of August 1998.

4. Protection granted to the members

RSU members are protected against dismissal (article 18 SL) and the consensus of the trade unions is
required for their transfer from the establishment (article 22 SL).
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5. Working of the body and decision-making
The RSU decides by majority even though consensus is always sought.

Title IIT of the SL refers to the activities of trade union representatives at the workplace. According to
article 20 SL “workers are entitled to meet, in the establishment where they work, outside working time,
and, up to a maximum of ten hours per year, during working time. They receive their normal pay for this
latter period of time”. These meetings (so called assemblies) deal with “issues of trade union and labour
interest” and are called by the RSU. Trade unionists not employed within the enterprise may attend as
long as preliminary notice is given to the employer. According to article 21 SL, the employer must allow,
within the establishment and outside working hours, referenda on matters concerning trade union
activity, called by the RSU.

Under article 23 SL, RSU members have the right to paid leave of at least eight hours per month in order
to perform their tasks within the establishment. Unpaid leave of at least eight days per year are provided
by art. 24 SL to RSU members, in order to take part in trade union activity outside the firm. Article 30 SL
provides that members of the local or national directive board of a trade union have the right to paid
leave according to the provisions of collective agreements.

Articles 25 and 27 SL establish particular duties for the employer. The first one states that the employer
has to provide the RSU with a suitable space to advertise information on trade union and labour matters.
The second one states that the employer (in establishments with more than 200 employees) has to provide
the RSU with a dedicated room within the establishment, or very close to it, in order to allow the RSU to
perform its functions.

Employees have the right to collect financial contributions from their colleagues to support trade union
activities (article 26 SL).

External assistance from experts is allowed (since1997) with regard to collective redundancies (Act n.
223 of 1991, article 4 paragraph 5; with reference to the implementation of the SE Directive, Legislative
Decree n. 188/05, article 3 par. 6 and article 4 lett. ) and Annex II, second part, paragraph 1 lett. n); with
reference to the implementation of the SCE Directive, Legislative Decree n. 48/07, article 3 par. 8 and
article 4 lett. ¢) and Annex II, second part, paragraph 1 lett. n).

6. Role and rights

The RSU has collective bargaining functions and it is entitled to consultation and information rights in
undertakings which employ more than 50 workers.

In the private/public industrial sector, a certain number of collective agreements provide for information
procedures, especially when changes within the productive structure of the enterprise are envisaged.
Information procedures provided by collective bargaining appeared for the first time during the 1970s.
During the 1980s the most important collective agreement containing information and consultation rights
has been the so-called IRI Protocol of 16™ July 1987, concerning state-owned enterprises (now
privatised). During the 1990s, the most important collective agreement in this field was the Electrolux -
Zanussi agreement of 6™ December 1997 which introduced a “supervisory board” which met three times a
year with the management, and whose role was to examine group’s results and, in advance, any industrial
and organisational decisions that were envisaged. After a positive and promising start, the model has now
been abandoned.

In the transport sector an interesting framework agreement on non-conflictual industrial relations,
including information and consultation procedure, was signed on December 23" 1998, but has hardly
produced any effect.

In the public sector a comprehensive system of information and consultation rights has been defined by
collective bargaining at national branch level and implemented in all public administrations since 1999.
The system is based on an information, consultation and joint examination procedure which is aimed at
guaranteeing trade union involvement within employment matters while administrations’ autonomous
decisional power is maintained.

309



EMPLOYEE REPRESENTATIVES IN AN ENLARGED EUROPE

Information

By Legislative Decree n. 25 of 6™ February 2007 (***) Italy has finally implemented the Directive
2002/14/EC establishing a general framework for informing and consulting employees in the European
Community. The decree recognises information and consultation rights to the RSU, leaving to collective
bargaining the definition of the practical arrangements within a general legal framework provided by art.
4 of the decree:

a) information and consultation shall concern the recent and probable developments of the
undertaking’s activities and economic situation;

b) information and consultation shall concern the situation, structure and probable development of
employment within the undertaking and, where there is a threat to employment, the anticipatory
measures envisaged; and

¢) information and consultation shall concern decisions likely to lead to substantial changes in work
organisation or in contractual relations, including those covered by article 8 par. 1.

According to article 2 of Legislative Decree n. 25/2007, information means the transmission of data by
the employer to the RSU in order to enable it to acquaint itself with the subject matter and to examine it.
As provided by article 4 paragraph 2 of Legislative Decree 25/2007 information shall be given according
appropriately concerning time and content, and in such fashion enable the employees’ representatives to
conduct an adequate study and, where necessary, prepare for consultation.

The practical arrangements on the information are decided within the agreement between the competent
bodies of the participating companies and the special negotiating body (article 4 of the Legislative Decree
188/05). Where the parties cannot agree, or no agreement has been reached between them, according to
the rules provided by the article 7 of Legislative Decree, standard rules on information and consultation

apply.

Consultation

According to article 2 of Legislative Decree n. 25/2007 consultation means the exchange of views and
the establishment of dialogue between the RSU and the employer. In this case too, the practical
arrangements are defined by collective bargaining according to the provisions of art. 4 of the Legislative
Decree, which provides that consultation shall take place:

a) while ensuring that the timing, method and content are appropriate;

b) between relevant levels of management and representation, depending on the subject under
discussion;

c) on the basis of information supplied by the employer in accordance with article 2 lett. f) and of
the opinion which the RSU is entitled to formulate;

d) in such way as to enable the RSU to meet the employer and obtain a response, and the reason for
that response, to any opinion they might formulate; and

e) with a view to reaching an agreement on decisions within the scope of the employer’s powers
defined in article 2 lett. b).

7. Other representation bodies

There are other provisions on information and consultation rights in Italian legislation regarding specific
matters, which all derive from the implementation of EC Directives. The health and safety representatives
provided by Legislative Decree n. 626/94 on the implementation of European Directives on the health and

5% The legislative decree re-elaborate, with some substantial changes, the common opinion of social parmers on the
implementation of EC directive 2002/14/EC on delivered on 27th November 2006.
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safety of employees at the workplace are elected or appointed within the RSU ('**).With reference to

health and safety, there is one representative up to 200 employees, three from 201 to 1000, and six for
1000 or more (Legislative Decree n. 626/1994, articles 18-19). The transposition of Directive 89/391/EC
through this Legislative Decree made provision for the introduction of specific representatives in this
area, having rights of information, consultation, supervision and proposal, in particular as regards:
changes in risks and work organisation; measures to prevent industrial accidents and occupational
diseases; safety audits; the appointment of safety service officers; and the planning of specific training.

European Works Councils

According to art. 6 par. 2 of Act 74/2002 (on implementation of European Directive 94/45/CE on EWC),
the RSU has a link with the EWC through the joint appointment by trade union organisations and the
RSU of the Italian members of the SNB. If in an establishment or enterprise the trade union
representation body does not exist, the national trade union organisations have to agree with the
management of the enterprise the arrangements for the involvement of employees of the establishment or
enterprise in the appointment of the SNB members.

8. Protection of rights

Trade unions at local level (although not RSU directly) may act against an employer who is attempting or
has attempted to prevent them exercising their rights and freedoms on a collective or individual basis
(condotta antisindacale) by asking the judge to issue an injunction to stop the anti-union behaviour and to
remove its effects (Article 28 SL). Penal sanctions are provided where an employer does not comply with
the Court injunction.

IV. EMPLOYEES’ PARTICIPATION IN CORPORATE BODIES

Article 46 of the Italian Constitution states that “for the purposes of the economic and social progress of
workers and in harmony with the needs of production, the Republic shall recognise the right of workers to
take part in the management of enterprises with the resources and within the limits provided by the law”.
This provision has never led to any representation of employees on the boards of directors of companies.

Representation of employees in the boards of European Companies

Nevertheless, more recently, according to art, 2 lett. m) of Legislative Decree n. 188/05 on the
implementation of the European Directive 2001/86 on the involvement of employees in the SE,
participation is defined as the influence of the RSU in the affairs of a company by way of:

— the right to elect or appoint some of the members of the company’s supervisory or
administrative body;

—  the right to recommend and/or oppose the appointment of some or all of the members of the
company’s supervisory or administrative body.

The agreement between the competent bodies of the participating companies and the special negotiating
body shall specify the arrangements of participation provided by article 4 par. 2 point g) including: the
number of members in the SE’s administrative or supervisory body which the representative body or the
employees’ representatives will be entitled to elect, appoint, recommend or oppose; the procedures as to

53 gccording to art. 18 paragraph 2 of Legislative Decree n. 626/94, health and safety representatives are elected or
appointed within the RSU only in case of establishment or firm employing more than 15 workers. In establishments or
firms with less than 15 employees the health and safety representative is directly elected by employees. Article 9 SL
provides the right to check the compliance of the employer with safety and health regulation within the workplace.
On the relationships between art. 18 Legislative Decree n. 626/94 and art. 9 SL see G.C. Perone, Lo statuto dei
lavoratori, Utet, Torino, 1997, p. 96.
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how these members may be elected, appointed, recommended or opposed by the employees; and their
rights.

However, the rules on the composition and the term of office of the members of the supervisory board of
the Joint Stock Company, provided by the article 2409 duodecies of the Civil Code, does not contain any
reference to the involvement of employees.
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